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(e) A hearing required under this sec-
tion may be consolidated with any dis-
ciplinary or other hearing arising from 
the same facts, but in all instances a 
railroad official, other than the inves-
tigating officer, shall make separate 
findings as to the revocation required 
under this section. 

(f) A person may waive the right to 
the hearing provided under this sec-
tion. That waiver shall: 

(1) Be made in writing; 
(2) Reflect the fact that the person 

has knowledge and understanding of 
these rights and voluntarily surrenders 
them; and 

(3) Be signed by the person making 
the waiver. 

(g) A railroad that has relied on the 
certification by another railroad under 
the provisions of § 242.127 or § 242.301, 
shall revoke its certification if, during 
the period that certification is valid, 
the railroad acquires information 
which convinces it that another rail-
road has revoked its certification in 
accordance with the provisions of this 
section. The requirement to provide a 
hearing under this section is satisfied 
when any single railroad holds a hear-
ing and no additional hearing is re-
quired prior to a revocation by more 
than one railroad arising from the 
same facts. 

(h) The period of certificate suspen-
sion prior to the commencement of a 
hearing required under this section 
shall be credited towards satisfying 
any applicable revocation period im-
posed in accordance with the provi-
sions of § 242.405. 

(i) A railroad: 
(1) Shall not revoke the person’s cer-

tification as provided for in paragraph 
(a) of this section if sufficient evidence 
exists to establish that an intervening 
cause prevented or materially impaired 
the conductor’s ability to comply with 
the railroad operating rule or practice 
which constitutes a violation under 
§ 242.403(e)(1) through (e)(11); or 

(2) May decide not to revoke the per-
son’s certification as provided for in 
paragraph (a) of this section if suffi-
cient evidence exists to establish that 
the violation of § 242.403(e)(1) through 
(11) was of a minimal nature and had 
no direct or potential effect on rail 
safety. 

(j) The railroad shall place the rel-
evant information in the records main-
tained in compliance with § 242.215 for 
Class I (including the National Rail-
road Passenger Corporation) and Class 
II railroads, and § 242.203 for Class III 
railroads if sufficient evidence meeting 
the criteria provided in paragraph (i) of 
this section, becomes available either: 

(1) Prior to a railroad’s action to sus-
pend the certificate as provided for in 
paragraph (b)(1) of this section; or 

(2) Prior to the convening of the 
hearing provided for in this section; 

(k) Provided that the railroad makes 
a good faith determination after a rea-
sonable inquiry that the course of con-
duct provided for in paragraph (i) of 
this section is appropriate, the railroad 
which does not suspend a conductor’s 
certification, as provided for in para-
graph (b) of this section, is not in vio-
lation of paragraph (a) of this section. 

Subpart F—Dispute Resolution 
Procedures 

§ 242.501 Review board established. 
(a) Any person who has been denied 

certification, denied recertification, or 
has had his or her certification revoked 
and believes that a railroad incorrectly 
determined that he or she failed to 
meet the certification requirements of 
this regulation when making the deci-
sion to deny or revoke certification, 
may petition the Federal Railroad Ad-
ministrator to review the railroad’s de-
cision. 

(b) The Administrator has delegated 
initial responsibility for adjudicating 
such disputes to the Operating Crew 
Review Board. 

(c) The Operating Crew Review Board 
shall be composed of employees of the 
Federal Railroad Administration se-
lected by the Administrator. 

§ 242.503 Petition requirements. 
(a) To obtain review of a railroad’s 

decision to deny certification, deny re-
certification, or revoke certification, a 
person shall file a petition for review 
that complies with this section. 

(b) Each petition shall: 
(1) Be in writing; 
(2) Be filed with the Docket Clerk, 

U.S. Department of Transportation, 
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Docket Operations (M–30), West Build-
ing Ground Floor, Room W12–140, 1200 
New Jersey Avenue SE., Washington, 
DC 20590. The form of such request may 
be in written or electronic form con-
sistent with the standards and require-
ments established by the Federal Dock-
et Management System and posted on 
its Web site at http:// 
www.regulations.gov. 

(3) Contain all available information 
that the person thinks supports the 
person’s belief that the railroad acted 
improperly, including: 

(i) The petitioner’s full name; 
(ii) The petitioner’s current mailing 

address; 
(iii) The petitioner’s daytime tele-

phone number; 
(iv) The petitioner’s email address (if 

available); 
(v) The name and address of the rail-

road; and 
(vi) The facts that the petitioner be-

lieves constitute the improper action 
by the railroad, specifying the loca-
tions, dates, and identities of all per-
sons who were present or involved in 
the railroad’s actions (to the degree 
known by the petitioner); 

(4) Explain the nature of the remedial 
action sought; 

(5) Be supplemented by a copy of all 
written documents in the petitioner’s 
possession or reasonably available to 
the petitioner that document that rail-
road’s decision; and 

(6) Be filed in a timely manner. 
(7) Be supplemented, if requested by 

the Operating Crew Review Board, with 
a copy of the information under 49 CFR 
40.329 that laboratories, medical review 
officers, and other service agents are 
required to release to employees. The 
petitioner must provide written expla-
nation in response to an Operating 
Crew Review Board request if written 
documents that should be reasonably 
available to the petitioner are not sup-
plied. 

(c) A petition seeking review of a 
railroad’s decision to deny certifi-
cation or recertification or revoke cer-
tification in accordance with the pro-
cedures required by § 242.407 filed with 
FRA more than 120 days after the date 
the railroad’s denial or revocation de-
cision was served on the petitioner will 
be denied as untimely except that the 

Operating Crew Review Board for cause 
shown may extend the petition filing 
period at any time in its discretion: 

(1) Provided the request for extension 
is filed before the expiration of the pe-
riod provided in this paragraph; or 

(2) Provided that the failure to time-
ly file was the result of excusable ne-
glect. 

(d) A party aggrieved by a Board de-
cision to deny a petition as untimely 
or not in compliance with the require-
ments of this section may file an ap-
peal with the Administrator in accord-
ance with § 242.511. 

§ 242.505 Processing certification re-
view petitions. 

(a) Each petition shall be acknowl-
edged in writing by FRA. The acknowl-
edgment shall contain the docket num-
ber assigned to the petition and a 
statement of FRA’s intention that the 
Board will attempt to render a decision 
on this petition within 180 days from 
the date that the railroad’s response is 
received or from the date upon which 
the railroad’s response period has 
lapsed pursuant to paragraph (c) of this 
section. 

(b) Upon receipt of the petition, FRA 
will notify the railroad that it has re-
ceived the petition and where the peti-
tion may be accessed. 

(c) Within 60 days from the date of 
the notification provided in paragraph 
(b) of this section, the railroad may 
submit to FRA any information that 
the railroad considers pertinent to the 
petition. Late filings will only be con-
sidered to the extent practicable. 

(d) A railroad that submits such in-
formation shall: 

(1) Identify the petitioner by name 
and the docket number of the review 
proceeding and provide the railroad’s 
email address (if available); 

(2) Serve a copy of the information 
being submitted to FRA to the peti-
tioner and petitioner’s representative, 
if any; and 

(3) File the information with the 
Docket Clerk, U.S. Department of 
Transportation, Docket Operations (M– 
30), West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE., 
Washington, DC 20590. The form of such 
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