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49 CFR Ch. III (10–1–13 Edition) § 397.69 

1 This document may be obtained from Fed-
eral Motor Carrier Safety Administration, 
Office of Enforcement and Compliance (MC– 
EC), 1200 New Jersey Ave., SE., Washington, 
DC 20590–0001. 

loading and unloading, facilities for 
food, fuel, repairs, rest, or a safe haven; 
or 

(3) A reasonable deviation is required 
by emergency conditions, such as a de-
tour that has been established by a 
highway authority, or a situation ex-
ists where a law enforcement official 
requires the driver to take an alter-
native route. 

(c) Operating convenience is not a 
basis for determining whether it is 
practicable to operate a motor vehicle 
in accordance with paragraph (b) of 
this section. 

(d) Before a motor carrier requires or 
permits a motor vehicle containing ex-
plosives in Class 1, Divisions 1.1, 1.2, or 
1.3, or as defined in 49 CFR 173.50 and 
173.53 respectively, to be operated, the 
carrier or its agent shall prepare a 
written route plan that complies with 
this section and shall furnish a copy to 
the driver. However, the driver may 
prepare the written plan as agent for 
the motor carrier when the trip begins 
at a location other than the carrier’s 
terminal. 

[59 FR 51830, Oct. 12, 1994, as amended at 78 
FR 58485, Sept. 24, 2013] 

§ 397.69 Highway routing designations; 
preemption. 

(a) Any State or Indian tribe that es-
tablishes or modifies a highway rout-
ing designation over which NRHM may 
or may not be transported on or after 
November 14, 1994, and maintains or en-
forces such designation, shall comply 
with the highway routing standards set 
forth in § 397.71 of this subpart. For pur-
poses of this subpart, any highway 
routing designation affecting the high-
way transportation of NRHM, made by 
a political subdivision of a State is 
considered as one made by that State, 
and all requirements of this subpart 
apply. 

(b) Except as provided in §§ 397.75 and 
397.219, an NRHM route designation 
made in violation of paragraph (a) of 
this section is preempted pursuant to 
section 105(b)(4) of the Hazardous Mate-
rials Transportation Act (49 U.S.C. app. 
1804(b)(4)). This provision shall become 
effective after November 14, 1996. 

(c) A highway routing designation es-
tablished by a State, political subdivi-
sion, or Indian tribe before November 

14, 1994 is subject to preemption in ac-
cordance with the preemption stand-
ards in paragraphs (a)(1) and (a)(2) of 
§ 397.203 of this subpart. 

(d) A State, political subdivision, or 
Indian tribe may petition for a waiver 
of preemption in accordance with 
§ 397.213 of this part. 

[59 FR 51830, Oct. 12, 1994, as amended at 78 
FR 58485, Sept. 24, 2013] 

§ 397.71 Federal standards. 
(a) A State or Indian tribe shall com-

ply with the Federal standards under 
paragraph (b) of this section when es-
tablishing, maintaining or enforcing 
specific NRHM routing designations 
over which NRHM may or may not be 
transported. 

(b) The Federal standards are as fol-
lows: 

(1) Enhancement of public safety. The 
State or Indian tribe shall make a find-
ing, supported by the record to be de-
veloped in accordance with paragraphs 
(b)(2)(ii) and (b)(3)(iv) of this section, 
that any NRHM routing designation 
enhances public safety in the areas 
subject to its jurisdiction and in other 
areas which are directly affected by 
such highway routing designation. In 
making such a finding, the State or In-
dian tribe shall consider: 

(i) The factors listed in paragraph 
(b)(9) of this section; and 

(ii) The DOT ‘‘Guidelines for Apply-
ing Criteria to Designate Routes for 
Transporting Hazardous Materials,’’ 
DOT/RSPA/OHMT–89–02, July 1989 1 or 
its most current version; or an equiva-
lent routing analysis which adequately 
considers overall risk to the public. 

(2) Public participation. Prior to the 
establishment of any NRHM routing 
designation, the State or Indian tribe 
shall undertake the following actions 
to ensure participation by the public in 
the routing process: 

(i) The State or Indian tribe shall 
provide the public with notice of any 
proposed NRHM routing designation 
and a 30-day period in which to com-
ment. At any time during this period 
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