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the Director determines that the dis-
covery sought is necessary for the ap-
plication and primarily or exclusively 
within the knowledge of the owning 
carrier. 

(3) When the information sought 
through discovery has been filed for an 
initial application, FEDERAL REGISTER 
notice under paragraph (b) of this sec-
tion will be published. 

(4) When the information sought 
through discovery has been filed for a 
competing application, a decision will 
be issued under paragraph (c) of this 
section. 

(e) Comments. Unless otherwise 
scheduled in the notice, verified state-
ments and comments addressing both 
the initial and competing applications 
must be filed within 60 days after the 
initial application is accepted. 

(f) Replies. Unless otherwise sched-
uled in the notice, verified replies by 
applicants and other interested parties 
must be filed within 80 days after the 
initial application is accepted. 

(g) Publication. If the Board finds 
that the public convenience and neces-
sity require or permit sale of the line, 
the Board shall concurrently publish 
this finding in the FEDERAL REGISTER. 

(h) Acceptance or rejection. If the 
Board concludes that sale of the line 
should be required, the applicant(s) 
must file a notice with the Board and 
the owning railroad accepting or re-
jecting the Board’s determination. The 
notice must be filed within 10 days of 
the service date of the decision. 

(i) Selection. If two or more appli-
cants timely file notices accepting the 
Board’s determination, the owning 
railroad must select the applicant to 
which it will sell the line and file no-
tice of its selection with the Board and 
serve a copy on the applicants within 
15 days of the service date of the Board 
decision. 

(j) Waiver. Prior to filing an initial 
or competing application, an applicant 
may file a petition to waive or clarify 
specific portions of part 1151. A deci-
sion by the Director of the Office of 
Proceedings granting or denying a peti-
tion for waiver or clarification will be 
issued within 30 days of the date the 
petition is filed. Appeals from the Di-
rector’s decision will be decided by the 
entire Board. 

(k) Extension. Extensions of filing 
dates may be granted for good cause. 

[56 FR 37861, Aug. 9, 1991] 

§ 1151.3 Contents of application. 
(a) The initial application and all 

competing applications must include 
the following information in the form 
of verified statements: 

(1) Identification of the line to be 
purchased including: 

(i) The name of the owning carrier; 
and 

(ii) The exact location of the line to 
be purchased including milepost des-
ignations, origin and termination 
points, stations located on the line, 
and cities, counties and States tra-
versed by the line. 

(2) Identification of applicant includ-
ing: 

(i) The applicant’s name and address; 
(ii) The name, address, and phone 

number of the representative to receive 
correspondence concerning this appli-
cation; 

(iii) A description of applicant’s af-
filiation with any railroad; and 

(iv) If the applicant is a corporation, 
the names and addresses of its officers 
and directors. 

(3) Information sufficient to dem-
onstrate that the applicant is a finan-
cially responsible person. In this re-
gard, the applicant must demonstrate 
its ability: 

(i) To pay the higher of the net liq-
uidation value (NLV) or going concern 
value (GCV) of the line; and 

(ii) To cover expenses associated with 
providing services over the line (in-
cluding, but not limited to, operating 
costs, rents, and taxes) for at least the 
first 3 years after acquisition of the 
line. 

(4) An estimate of the NLV and the 
GCV of the line and evidence in support 
of these estimates. 

(5) An offer to purchase the line at 
the higher of the two estimates sub-
mitted pursuant to paragraph (a)(4) of 
this section. 

(6) The dates for the proposed period 
of operation of the line covered by the 
application. 

(7) An operating plan that identifies 
the proposed operator; attaches any 
contract that the applicant may have 
with the proposed operator; describes 
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in detail the service that is to be pro-
vided over the line, including all inter-
line connections; and demonstrates 
that adequate transportation will be 
provided over the line for at least 3 
years from the date of acquisition. 

(8) A description of the liability in-
surance coverage carried by applicant 
or any proposed operator. If trackage 
rights are requested, the insurance 
must be at a level sufficient to indem-
nify the owning railroad against all 
personal and property damage that 
may result from negligence on the part 
of the operator in exercising the track-
age rights. 

(9) Any preconditions (such as assum-
ing a share of any subsidy payments) 
that will be placed on shippers in order 
for them to receive service, and a 
statement that if the application is ap-
proved, no further preconditions will be 
placed on shippers without Board ap-
proval. (This Statement Will Be Bind-
ing Upon Applicant if the Application 
is Approved.) 

(10) The name and address of any per-
son(s) who will subsidize the operation 
of the line. 

(11) A statement that the applicant 
will seek a finding by the Board that 
the public convenience and necessity 
permit or require acquisition, or a 
statement that the line is currently in 
category 1 or 2 of the owning railroad’s 
system diagram map. 

(i) If the applicant seeks a finding of 
public convenience and necessity, the 
application must contain detailed evi-
dence that permits the Board to find 
that: 

(A) The rail carrier operating the line 
refused within a reasonable time to 
make the necessary efforts to provide 
adequate service to shippers who trans-
port traffic over the line; 

(B) The transportation over the line 
is inadequate for the majority of ship-
pers who transport traffic over the 
line; 

(C) The sale of the line will not have 
a significantly adverse financial effect 
on the rail carrier operating the line; 

(D) The sale of the line will not have 
an adverse effect on the overall oper-
ational performance of the rail carrier 
operating the line; and 

(E) The sale of the line will be likely 
to result in improved railroad trans-

portation for shippers who transport 
traffic over the line. 

(ii) If the applicant seeks a finding 
that the line is currently in category 1 
or 2 of the owning carrier’s system dia-
gram map, the relevant portion of the 
current map must be attached to the 
application. 

(12) A statement detailing applicant’s 
election of exemption from the provi-
sions of Title 49, United States Code, 
and a statement that if the application 
is approved, no further exemptions will 
be elected. (This Statement Will Be 
Binding Upon the Applicant if the Ap-
plication is Approved.) 

(13) A description of any trackage 
rights sought over the owning railroad 
that are required to allow reasonable 
interchange or to move power equip-
ment or empty rolling stock between 
noncontiguous feeder lines operated by 
the applicant, and an estimate of the 
reasonable compensation for such 
rights, including full explanation of 
how the estimate was reached. The de-
scription of the trackage rights shall 
include the following information: 
Milepost or other identification for 
each segment of track; the need for the 
trackage rights (interchange of traffic, 
movement of equipment, etc.); fre-
quency of operations; times of oper-
ation; any alternative to the use of 
trackage rights; and any other perti-
nent data. Trackage rights that are 
necessary for the interchange of traffic 
shall be limited to the closest point to 
the junction with the owning railroad’s 
line that allows the efficient inter-
change of traffic. A statement shall be 
included that the applicant agrees to 
have its train and crew personnel take 
the operating rules examination of the 
railroad over which the operating 
rights are exercised. 

(14) If applicant requests Board pre-
scribed joint rates and divisions in the 
feeder line proceeding, a description of 
any joint rate and division agreement 
that must be established. The descrip-
tion must contain the following infor-
mation: 

(i) The railroad(s) involved; 
(ii) The estimated revenues that will 

result from the division(s); 
(iii) The total costs of operating the 

line segment purchased (including any 
trackage rights fees). 
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1 Gross ton-miles are calculated by adding 
the ton-miles of the cargo and the ton-miles 
related to the tare (empty) weight of the 
freight cars used to transport the cargo in 
the loaded movement. In calculating the 
gross ton-miles, only those related to the 
portion of the segment purchased shall be in-
cluded. 

(iv) Information sufficient to allow 
the Board to determine that the line 
sought to be acquired carried less than 
3 million gross ton-miles of traffic per 
mile in the preceding calendar year 1; 
and 

(v) Any other pertinent information. 
(15) The extent to which the owning 

railroad’s employees who normally 
service the line will be used. 

(16) A certificate stating that the 
service requirements of § 1151.2(a) have 
been met. 

(b) Applicant must make copies of 
the application available to interested 
parties upon request. 

[48 FR 9654, Mar. 8, 1983, as amended at 56 FR 
37862, Aug. 9, 1991; 64 FR 53268, Oct. 1, 1999] 

§ 1151.4 Board determination. 
(a) The Board shall determine wheth-

er each applicant is a financially re-
sponsible person. To be a financially 
responsible person, the Board must find 
that: 

(1) The applicant is capable of paying 
the constitutional minimum value of 
the line and able to assure that ade-
quate transportation will be provided 
over the line for at least 3 years; 

(2) The applicant is not a class I or 
class II railroad or an entity affiliated 
with a class I or class II railroad. 

(b) If the Board finds that one or 
more applicants are financially respon-
sible parties, it shall determine wheth-
er the involved line or line segment is 
a qualified line. A line is a qualified 
line if: 

(1) Either 
(i) The public convenience and neces-

sity require or permit the sale of line 
or line segment; or 

(ii) The line or line segment is classi-
fied in category 1 or 2 of the owning 
carrier’s system diagram map; and 

(2) The traffic level on the line or 
line segment sought to be acquired was 
less than 3 million gross ton-miles of 
traffic per mile in the preceding cal-
endar year (Note: This finding will not 

be required for applications filed after 
October 1, 1983). 

(c) If the Board finds that one or 
more financially responsible parties 
have offered to buy a qualifying line of 
railroad, the Board shall set the acqui-
sition cost of the line at the higher of 
NLV or GCV, order the owning carrier 
to sell the rail line to one of the finan-
cially responsible applicants, and re-
solve any related issues raised in the 
application. If an applicant and the 
owning railroad agree on an acquisi-
tion price, that price shall be the final 
price. 

(d) If trackage rights are sought in 
the application, the Board shall, based 
on the evidence of record, set the ade-
quate compensation for such rights, if 
the parties have not agreed. 

(e) If the applicant requests the 
Board to set joint rates or divisions 
and the line carried less than 3 million 
gross ton-miles of traffic per mile dur-
ing the preceding calendar year, the 
Board shall, pursuant to 49 U.S.C. 
10705(a), establish joint rates and divi-
sions based on the evidence of record in 
the proceeding. Unless specifically re-
quested to do so by the selling carrier, 
the Board will not set the rate for the 
selling railroad’s share of the joint rate 
at less than the applicable level (for 
the year in which the acquisition is 
made) set by 49 U.S.C. 10709(d)(2), which 
limits Board maximum ratemaking ju-
risdiction to rates above certain cost/ 
price ratios. 

PART 1152—ABANDONMENT AND 
DISCONTINUANCE OF RAIL LINES 
AND RAIL TRANSPORTATION 
UNDER 49 U.S.C. 10903 

Subpart A—General 

Sec. 
1152.1 Purpose and scope. 
1152.2 Definitions. 

Subpart B—System Diagram 

1152.10 System diagram map. 
1152.11 Description of lines to accompany 

the system diagram map or information 
to be contained in the narrative. 

1152.12 Filing and publication. 
1152.13 Amendment of the system diagram 

map or narrative. 
1152.14 Availability of data. 
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