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employee’s suggestions and rec-
ommendations may still be deemed to 
have particular weight even if a higher 
level manager’s recommendation has 
more importance and even if the em-
ployee does not have authority to 
make the ultimate decision as to the 
employee’s change in status. 

§ 551.206 Administrative exemption 
criteria. 

An administrative employee is an em-
ployee whose primary duty is the per-
formance of office or non-manual work 
directly related to the management or 
general business operations, as distin-
guished from production functions, of 
the employer or the employer’s cus-
tomers and whose primary duty in-
cludes the exercise of discretion and 
independent judgment with respect to 
matters of significance. 

(a) In general, the exercise of discre-
tion and independent judgment in-
volves the comparison and the evalua-
tion of possible courses of conduct, and 
acting or making a decision after the 
various possibilities have been consid-
ered. The term ‘‘matters of signifi-
cance’’ refers to the level of impor-
tance or consequence of the work per-
formed. 

(b) The phrase discretion and inde-
pendent judgment must be applied in 
light of all the facts involved in the 
particular employment situation in 
which the question arises. Factors to 
consider when determining whether an 
employee exercises discretion and inde-
pendent judgment with respect to mat-
ters of significance include, but are not 
limited to, whether the employee: 

(1) Has authority to formulate, af-
fect, interpret, or implement manage-
ment policies or operating practices; 

(2) Carries out major assignments in 
conducting the operations of the orga-
nization; 

(3) Performs work that affects the or-
ganization’s operations to a substan-
tial degree, even if the employee’s as-
signments are related to operation of a 
particular segment of the organization; 

(4) Has authority to commit the em-
ployer in matters that have significant 
financial impact; 

(5) Has authority to waive or deviate 
from established policies and proce-
dures without prior approval; 

(6) Has authority to negotiate and 
bind the organization on significant 
matters; 

(7) Provides consultation or expert 
advice to management; 

(8) Is involved in planning long- or 
short-term organizational objectives; 

(9) Investigates and resolves matters 
of significance on behalf of manage-
ment; and 

(10) Represents the organization in 
handling complaints, arbitrating dis-
putes, or resolving grievances. 

(c) The exercise of discretion and 
independent judgment implies that the 
employee has authority to make an 
independent choice, free from imme-
diate direction or supervision. How-
ever, an employee can exercise discre-
tion and independent judgment even if 
the employee’s decisions or rec-
ommendations are reviewed at a higher 
level. Thus, the term discretion and 
independent judgment does not require 
that decisions made by an employee 
have a finality that goes with unlim-
ited authority and a complete absence 
of review. The decisions made as a re-
sult of the exercise of discretion and 
independent judgment may consist of 
recommendations for action rather 
than the actual taking of action. The 
fact that an employee’s decision may 
be subject to review and that upon oc-
casion the decisions are revised or re-
versed after review does not mean that 
the employee is not exercising discre-
tion and independent judgment. 

(d) An organization’s workload may 
make it necessary to employ a number 
of employees to perform the same or 
similar work. The fact that many em-
ployees perform identical work or work 
of the same relative importance does 
not mean that the work of each such 
employee does not involve the exercise 
of discretion and independent judg-
ment with respect to matters of signifi-
cance. 

(e) The exercise of discretion and 
independent judgment must be more 
than the use of skill in applying well- 
established techniques, procedures, or 
specific standards described in manuals 
or other sources. 

(f) The use of manuals, guidelines, or 
other established procedures con-
taining or relating to highly technical, 
scientific, legal, financial, or other 
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similarly complex matters that can be 
understood or interpreted only by 
those with advanced or specialized 
knowledge or skills does not preclude 
exemption. Such manuals and proce-
dures provide guidance in addressing 
difficult or novel circumstances and 
thus use of such reference material 
would not affect an employee’s exemp-
tion status. However, employees who 
simply apply well-established tech-
niques or procedures described in 
manuals or other sources within close-
ly prescribed limits to determine the 
correct response to an inquiry or set of 
circumstances will be nonexempt. 

(g) An employee does not exercise 
discretion and independent judgment 
with respect to matters of significance 
merely because the employer will expe-
rience financial losses if the employee 
fails to perform the job properly. For 
example, a messenger who is entrusted 
with carrying large sums of money 
does not exercise discretion and inde-
pendent judgment with respect to mat-
ters of significance even though serious 
consequences may flow from the em-
ployee’s neglect. Similarly, an em-
ployee who operates very expensive 
equipment does not exercise discretion 
and independent judgment with respect 
to matters of significance merely be-
cause improper performance of the em-
ployee’s duties may cause serious fi-
nancial loss to the employer. 

(h) Employees in certain occupations 
typically assist and support line man-
agers and assume facets of the overall 
management function. Neither the lo-
cation of the work nor the number of 
employees performing the same or 
similar work turns such work into a 
production function. For example, 
independent agencies or agency compo-
nents often provide centralized human 
resources, information systems, pro-
curement and acquisition, or financial 
management services as support serv-
ices to other agencies or agency com-
ponents. However, this does not change 
the inherent administrative nature of 
the work performed to line or produc-
tion work. Similarly, employees who 
develop, interpret, and oversee agency 
or Governmentwide policy are per-
forming management support func-
tions. Some of these activities may be 
performed by employees who would 

otherwise qualify under another ex-
emption. Depending upon the purpose 
of the work and the organizational con-
text, work in certain occupations may 
be either exempt or nonexempt. For ex-
ample, criminal investigators who per-
form work directly related to the inter-
nal management of the agency and 
typically would be expected to provide 
recommendations of great significance 
based on the analysis of investigative 
findings would likely be considered as 
performing a staff function. In con-
trast, the performance of investigative 
and inspectional work to confirm 
whether specific regulatory require-
ments have been met for an investiga-
tive/inspectional component of any 
agency would likely be considered as 
performing a line rather than a staff 
function. 

(i) An employee who leads a team of 
other employees assigned to complete 
major projects (such as acquisitions; 
negotiating real estate transactions or 
collective bargaining agreements; de-
signing and implementing productivity 
improvements; oversight, compliance, 
or program reviews; investigations) 
generally meets the duties require-
ments for the administrative exemp-
tion, even if the employee does not 
have direct supervisory responsibility 
over the other employees on the team. 
An example is a lead auditor who over-
sees an audit team in an auditing agen-
cy and who is assigned responsibility 
for leading a major audit requiring the 
use of substantial agency resources. 
This auditor is responsible for pro-
posing the parameters of the audit and 
developing a plan of action and mile-
stones to accomplish the audit. In-
cluded in the plan are the methodolo-
gies to be used, the staff and other re-
sources required to conduct the audit, 
proposed staff member assignments, 
etc. When conducting the audit, the 
lead auditor makes on-site decisions 
and/or proposes major changes to man-
agers on matters of significance in ac-
complishing the audit, including devi-
ations from established policies and 
practices of the agency. 

(j) An executive assistant or adminis-
trative assistant to a high level man-
ager or senior executive generally 
meets the duties requirements for the 
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administrative exemption if such em-
ployee, without specific instructions or 
prescribed procedures, has been dele-
gated authority regarding matters of 
significance. 

(k) Human resources employees who 
formulate, interpret or implement 
human resources management policies 
generally meet the duties requirements 
for the administrative exemption. In 
addition, when interviewing and 
screening functions are performed by 
the human resources employee who 
makes the hiring decision or makes 
recommendations for hiring from a 
pool of qualified applicants, such du-
ties constitute exempt work, even 
though routine, because this work is 
directly and closely related to the em-
ployee’s exempt functions. 

(l) Management analysts who study 
the operations of an organization and 
propose changes in the organization, 
program analysts who study program 
operations and propose changes to the 
program, and other management advi-
sors generally meet the duties require-
ments for the administrative exemp-
tion. 

(m) Acquisition employees with au-
thority to bind the organization to sig-
nificant purchases generally meet the 
duties requirements for the adminis-
trative exemption even if they must 
consult with higher management offi-
cials when making a commitment. 

(n) Ordinary inspection work gen-
erally does not meet the duties require-
ments for the administrative exemp-
tion. Inspectors normally perform spe-
cialized work along standardized lines 
involving well-established techniques 
and procedures which may have been 
catalogued and described in manuals or 
other sources. Such inspectors rely on 
techniques and skills acquired by spe-
cial training or experience. They have 
some leeway in the performance of 
their work but only within closely pre-
scribed limits. 

§ 551.207 Professional exemption cri-
teria. 

To qualify for the professional ex-
emption, an employee’s primary duty 
must be the performance of work re-
quiring knowledge of an advanced type 
in a field of science or learning custom-
arily acquired by a prolonged course of 

specialized intellectual instruction or 
requiring invention, imagination, orig-
inality or talent in a recognized field of 
artistic or creative endeavor. Learned 
professionals, creative professionals, 
and computer employees are described 
in §§ 551.208, 551.209, and 551.210, respec-
tively. 

§ 551.208 Learned professionals. 

(a) To qualify for the learned profes-
sional exemption, an employee’s pri-
mary duty must be the performance of 
work requiring advanced knowledge in 
a field of science or learning custom-
arily acquired by a prolonged course of 
specialized intellectual instruction. 
The work must include the following 
three elements: 

(1) The employee must perform work 
requiring advanced knowledge. Work 
requiring advanced knowledge is pre-
dominantly intellectual in character 
and includes work requiring the con-
sistent exercise of discretion and judg-
ment, as distinguished from perform-
ance of routine mental, manual, me-
chanical or physical work. An em-
ployee who performs work requiring 
advanced knowledge generally uses the 
advanced knowledge to analyze, inter-
pret or make deductions from varying 
facts or circumstances. Advanced 
knowledge cannot be attained at the 
high school level; 

(2) The advanced knowledge must be 
in a field of science or learning which 
includes the traditional professions of 
law, medicine, theology, accounting, 
actuarial computation, engineering, 
architecture, teaching, various types of 
physical, chemical and biological 
sciences, pharmacy, and other similar 
occupations that have a recognized 
professional status as distinguished 
from the mechanical arts or skilled 
trades where in some instances the 
knowledge is of a fairly advanced type, 
but is not in a field of science or learn-
ing; and 

(3) The advanced knowledge must be 
customarily acquired by a prolonged 
course of specialized intellectual in-
struction which restricts the exemp-
tion to professions where specialized 
academic training is a standard pre-
requisite for entrance into the profes-
sion. The best prima facie evidence 
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