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unless the court order provides sufficient instructions and information so
that OPM can compute the amount of
the former spouse’s share of the refund
of employee contributions using only
the express language of the court
order, subparts A, D, and F of this part,
and information from normal OPM
files.
(b) To provide sufficient instructions
and information that OPM can compute the amount of the former spouse’s
share of the refund of employee contributions as required by paragraph (a)
of this section requires that the court
order state the former spouse’s share
as—
(1) A fixed amount;
(2) A percentage or a fraction of the
refund of employee contributions; or
(3) A formula that does not contain
any variables whose values are not
readily ascertainable from the face of
the court order or normal OPM files.
(c) A court order directed at a refund
of employee contributions is not a
court order acceptable for processing if
OPM would have to examine a State
statute or court decision (on a different
case) to understand, establish, or
evaluate the formula for computing the
former spouse’s share of the refund of
employee contributions.
§ 838.505

Barring payment of refunds.

A court order barring payment of a
refund of employee contributions is not
a court order acceptable for processing
unless—
(a) It expressly directs OPM not to
pay a refund of employee contributions;
(b) It awards, or a prior court order
acceptable for processing has awarded,
the former spouse a former spouse survivor annuity or a portion of the employee annuity; and
(c) Payment of the refund of employee contributions would prevent
payment to the former spouse under
the court order described in paragraph
(b) of this section.

Subpart F—Terminology Used in
Court Orders Affecting Employee Annuities or Refunds of
Employee Contributions
REGULATORY STRUCTURE
§ 838.601 Purpose and scope.
(a) This subpart regulates the meaning of terms necessary to award benefits in a court order directed at an employee annuity or a refund of employee
contributions. OPM applies the meanings to determine whether a court
order directed at an employee annuity
or a refund of employee contributions
is a court order acceptable for processing and to establish the amount of
the former spouse’s share of an employee annuity or a refund of employee
contributions.
(b)(1) This subpart establishes a uniform meaning to be used for terms and
phrases frequently used in awarding a
former spouse a portion of an employee
annuity or a refund of employee contributions.
(2) This subpart informs the legal
community about the definitions to
apply terms used in drafting court orders so that the resulting court orders
contain the proper language to accomplish the aims of the court.
(c)(1) To assist attorneys and courts
in preparing court orders that OPM can
honor in the manner that the court intends, appendix A of this subpart contains model language to accomplish
many of the more common objectives
associated with the award of a former
spouse’s share of an employee annuity
or a refund of employee contributions.
(2) By using the language in appendix
A of this subpart, the court, attorneys,
and parties will know that the court
order will be acceptable for processing
and that OPM will treat the terminology used in the court order in the
manner stated in the appendix.
IDENTIFICATION OF BENEFITS
§ 838.611 Identifying the retirement
system.
(a) To satisfy the requirements of
§ 838.303(b)(1) or § 838.502(b)(1), a court
order must contain language identifying the retirement system to be affected. For example, ‘‘CSRS,’’ ‘‘FERS,’’
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§ 838.622

‘‘OPM,’’ or ‘‘Federal Government’’ benefits, or benefits payable ‘‘based on
service with the U.S. Department of
Agriculture,’’ etc., are sufficient identification of the retirement system.
(b) Except as provided in paragraphs
(b)(1) and (b)(2) of this section, language referring to benefits under another retirement system, such as military retired pay, Foreign Service retirement benefits or Central Intelligence Agency retirement benefits,
does not satisfy the requirements of
§ 838.303(b)(1) or § 838.502(b)(1).
(1) A court order that mistakenly labels CSRS benefits as FERS benefits
and vice versa satisfies the requirements of §§ 838.303(b)(1) and 838.502(b)(1).
(2) Unless the court order expressly
provides otherwise, for employees
transferring to FERS, court orders directed at CSRS benefits apply to the
entire FERS basic benefit, including
the CSRS component, if any. Such a
court order satisfies the requirements
of §§ 838.303(b)(1) and 838.502(b)(1).
(c) A court order affecting military
retired pay, even when military retired
pay has been waived for inclusion in
CSRS annuities, does not award a
former spouse a portion of an employee
annuity or a refund of employee contributions under CSRS or FERS. Such
a court order does not satisfy the requirements
of
§ 838.303(b)(1)
or
§ 838.502(b)(1).
§ 838.612 Distinguishing between annuities and contributions.
(a) A court order using ‘‘annuities,’’
‘‘pensions,’’ ‘‘retirement benefits,’’ or
similar terms satisfies the requirements of §§ 838.303(b)(2) and 838.502(b)(2)
and may be used to divide an employee
annuity and a refund of employee contributions.
(b)(1) A court order using ‘‘contributions,’’ ‘‘deductions,’’ ‘‘deposits,’’ ‘‘retirement
accounts,’’
‘‘retirement
fund,’’ or similar terms satisfies the requirements of § 838.502(b)(2) and may be
used only to divide the amount of contributions that the employee has paid
into the Civil Service Retirement and
Disability Fund.
(2) Unless the court order specifically
states otherwise, when an employee annuity is payable, a court order using
the terms specified in paragraph (b)(1)

of this section satisfies the requirements of § 838.303(b)(2) and awards the
former spouse a benefit to be paid in
equal monthly installments at 50 percent of the gross annuity at the time of
retirement or the date of the court
order, whichever comes later, until the
specific dollar amount is reached.
COMPUTATION OF BENEFITS
§ 838.621

Prorata share.

(a) Prorata share means one-half of
the fraction whose numerator is the
number of months of Federal civilian
and military service that the employee
performed during the marriage and
whose denominator is the total number
of months of Federal civilian and military service performed by the employee.
(b) A court order that awards a
former spouse a prorata share of an
employee annuity or a refund of employee contributions by using the term
‘‘prorata share’’ and identifying the
date when the marriage began satisfies
the requirements of §§ 838.305 and
838.504 and awards the former spouse a
prorata share as defined in paragraph
(a) of this section.
(c) A court order that awards a portion of an employee annuity as of a
specified date before the employee’s retirement awards the former spouse a
prorata share as defined in paragraph
(a) of this section.
(d) A court order that awards a portion of the ‘‘value’’ of an annuity as of
a specific date before retirement, without specifying what ‘‘value’’ is, awards
the former spouse a prorata share as
defined in paragraph (a) of this section.
§ 838.622 Cost-of-living and salary adjustments.
(a)(1) A court order that awards adjustments to a former spouse’s portion
of an employee annuity stated in terms
such as ‘‘cost-of-living adjustments’’ or
‘‘COLA’s’’ occurring after the date of
the decree but before the date of retirement provides increases equal to the
adjustments described in or effected
under section 8340 or section 8462 of
title 5, United States Code.
(2) A court order that awards adjustments to a former spouse’s portion of
an employee annuity stated in terms
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