
493 

Office of Government Ethics § 2604.402 

(3) The disclosure of the existence of 
the records could reasonably be ex-
pected to interfere with the enforce-
ment proceedings. 

(d) Partial application of exemptions. 
Any reasonably segregable portion of a 
record will be provided to any person 
requesting the record after deletion of 
the portions which are exempt under 
this subpart. 

§ 2604.402 Business information. 
(a) In general. Business information 

provided to the Office of Government 
Ethics by a submitter will not be dis-
closed pursuant to a Freedom of Infor-
mation Act request except in accord-
ance with this section. 

(b) Designation of business information. 
Submitters of business information 
should use good-faith efforts to des-
ignate, by appropriate markings, either 
at the time of submission or at a rea-
sonable time thereafter, those portions 
of their submissions which they deem 
to be protected under Exemption 4 of 
the FOIA (5 U.S.C. 552(b)(4)). Any such 
designation will expire 10 years after 
the records were submitted to the Gov-
ernment, unless the submitter re-
quests, and provides reasonable jus-
tification for, a designation period of 
longer duration. 

(c) Predisclosure notification. The 
FOIA Officer will provide a submitter 
with prompt written notice of a FOIA 
request regarding its business informa-
tion if: 

(1) The information has been des-
ignated by the submitter as informa-
tion deemed protected from disclosure 
under Exemption 4 of the FOIA; or 

(2) The FOIA Officer has reason to be-
lieve that the information may be pro-
tected from disclosure under Exemp-
tion 4 of the FOIA. Such written notice 
shall either describe the exact nature 
of the business information requested 
or provide copies of the records con-
taining the business information. The 
requester also shall be notified that no-
tice and an opportunity to object are 
being provided to a submitter. 

(d) Opportunity to object to disclosure. 
A submitter has five working days 
from receipt of the predisclosure notifi-
cation to provide a written statement 
of any objection to disclosure. Such 
statement shall specify all the grounds 

for withholding any of the information 
under any exemption of the FOIA and, 
in the case of Exemption 4, shall dem-
onstrate why the information is 
deemed to be a trade secret or commer-
cial or financial information that is 
privileged or confidential. Information 
provided by a submitter pursuant to 
this paragraph may itself be subject to 
disclosure under the FOIA. 

(e) Notice of intent to disclose. The 
FOIA Officer will consider all objec-
tions raised by a submitter and specific 
grounds for nondisclosure prior to de-
termining whether to disclose business 
information. Whenever the FOIA Offi-
cer decides to disclose business infor-
mation over the objection of a sub-
mitter, he will send the submitter a 
written notice at least 10 working days 
before the date of disclosure con-
taining: 

(1) A statement of the reasons why 
the submitter’s objections were not 
sustained; 

(2) A copy of the records which will 
be disclosed or a written description of 
the records; and 

(3) A specified disclosure date. The 
requester shall also be notified of the 
FOIA Officer’s determination to dis-
close records over a submitter’s objec-
tions. 

(f) Notice of FOIA lawsuit. Whenever a 
requester brings suit seeking to compel 
disclosure of business information, the 
FOIA Officer shall promptly notify the 
submitter. 

(g) Exceptions to predisclosure notifica-
tion. The notice requirements in para-
graph (c) of this section do not apply if: 

(1) The FOIA Officer determines that 
the information should not be dis-
closed; 

(2) The information has been pub-
lished previously or has been officially 
made available to the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 
552); or 

(4) The designation made by the sub-
mitter in accordance with paragraph 
(b) of this section appears obviously 
frivolous; except that, in such a case, 
the FOIA Officer will provide the sub-
mitter with written notice of any final 
decision to disclose business informa-
tion within a reasonable number of 
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days prior to a specified disclosure 
date. 

[60 FR 10007, Feb. 23, 1995, as amended at 64 
FR 28091, May 25, 1999] 

Subpart E—Schedule of Fees 

§ 2604.501 Fees to be charged—gen-
eral. 

(a) Policy. Fees shall be assessed ac-
cording to the schedule contained in 
paragraph (b) of this section and the 
category of requesters described in 
§ 2604.502 for services rendered in re-
sponding to and processing requests for 
records under subpart C of this part. 
All fees shall be charged to the re-
quester, except where the charging of 
fees is limited under § 2604.503(a) and (b) 
or where a waiver or reduction of fees 
is granted under § 2604.503(c). Request-
ers shall pay fees by check or money 
order made payable to the Treasury of 
the United States. 

(b) Types of charges. The types of 
charges that may be assessed in con-
nection with the production of records 
in response to a FOIA request are as 
follows: 

(1) Searches—(i) Manual searches for 
records. Whenever feasible, the Office 
will charge at the salary rate (i.e., 
basic pay plus 16%) of the employee 
making the search. However, where a 
homogeneous class of personnel is used 
exclusively in a search (e.g., all clerical 
time or all professional time) the Of-
fice will charge $11.00 per hour for cler-
ical time and $22.00 per hour for profes-
sional time. Charges for search time 
will be billed by fifteen minute seg-
ments. 

(ii) Computer searches for records. Re-
questers will be charged the actual di-
rect cost of conducting a search using 
existing programming. These direct 
costs shall include the cost of oper-
ating a central processing unit for that 
portion of operating time that is di-
rectly attributable to searching for 
records responsive to a request, as well 
as the cost of operator/programmer sal-
ary apportionable to the search. The 
Office will not alter or develop pro-
gramming to conduct a search. 

(iii) Unproductive searches. The Office 
will charge search fees even if no 
records are found which are responsive 

to the request, or if the records found 
are exempt from disclosure. 

(2) Duplication. The standard copying 
charge for documents in paper copy is 
$.15 per page. When responsive informa-
tion is provided in a format other than 
paper copy, such as in the form of com-
puter tapes and discs, the requester 
may be charged the direct costs of the 
tape, disc, or whatever medium is used 
to produce the information, as well as 
any related reproduction costs. 

(3) Review. Costs associated with the 
review of documents, as defined in 
§ 2604.103, will be charged at the salary 
rate (i.e., basic pay plus 16%) of the em-
ployee conducting the review. Except 
as noted below, charges may be as-
sessed only for review at the initial 
level, i.e., the review undertaken the 
first time the documents are analyzed 
to determine the applicability of spe-
cific exemptions to a particular record 
or portion of the records. A requester 
will not be charged for review at the 
administrative appeal level concerning 
the applicability of an exemption al-
ready applied at the initial level. How-
ever, when a record has been withheld 
pursuant to an exemption which is sub-
sequently determined not to apply and 
the record is reviewed again at the ap-
peal level to determine the potential 
applicability of other exemptions, the 
costs of such additional review may be 
assessed. 

(4) Other services and materials. Where 
the Office elects, as a matter of admin-
istrative discretion, to comply with a 
request for a special service or mate-
rials, such as certifying that records 
are true copies or sending records by 
special methods, the actual direct costs 
of providing the service or materials 
will be charged. 

[60 FR 10007, Feb. 23, 1995, as amended at 64 
FR 28091, May 25, 1999] 

§ 2604.502 Fees to be charged—cat-
egories of requesters. 

(a) Fees for various requester categories. 
The paragraphs below state, for each 
category of requester, the type of fees 
generally charged by the Office. How-
ever, for each of these categories, the 
fees may be limited, waived or reduced 
in accordance with the provisions set 
forth in § 2604.503. In determining 
whether a requester belongs in any of 
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