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the following coordinates in the order 
stated: 

(A) 42°30′ N. 69°45′ W. 
(B) 41°40′ N. 69°45′ W. 
(C) 41°00′ N. 69°05′ W. 
(D) 42°09′ N. 67°08′24″ W. 
(E) 42°30′ N. 67°27′ W. 
(F) 42°30′ N. 69°45′ W. 

(4) Additional Mitigation Measures: 
(i) When approaching and departing 

from the Neptune Port, SRVs shall use 
the Boston Traffic Separation Scheme 
(TSS) starting and ending at the en-
trance to the GSC. Upon entering the 
TSS, the SRV shall go into a ‘‘height-
ened awareness’’ mode of operation. 

(ii) In the event that a whale is vis-
ually observed within 0.6 mi (1 km) of 
the Port or a confirmed acoustic detec-
tion is reported on either of the two 
auto-detection buoys (ABs) closest to 
the Port, departing SRVs shall delay 
their departure from the Port, unless 
extraordinary circumstances, defined 
in the Marine Mammal Detection, 
Monitoring, and Response Plan (the 
Plan), require that the departure is not 
delayed. The departure delay shall con-
tinue until either the observed whale 
has been visually (during daylight 
hours) confirmed as more than 0.6 mi (1 
km) from the Port or 30 minutes have 
passed without another confirmed de-
tection either acoustically within the 
acoustic detection range of the two 
ABs closest to the Port or visually 
within 0.6 mi (1 km) from Neptune. 

(iii) SRVs that are approaching or de-
parting from the Port and are within 
the Area to be Avoided (ATBA) sur-
rounding Neptune shall remain at least 
0.6 mi (1 km) away from any visually 
detected right whales and at least 100 
yd (91 m) away from all other visually 
detected whales unless extraordinary 
circumstances, as defined in Section 1.2 
of the Plan, require that the vessel 
stay its course. The ATBA is defined in 
33 CFR 150.940. It is the largest area of 
the Port marked on nautical charts, 
and it is enforceable by the USCG in 
accordance with the 33 CFR 150.900 reg-
ulations. The Vessel Master shall des-
ignate at least one lookout to be exclu-
sively and continuously monitoring for 
the presence of marine mammals at all 
times while the SRV is approaching or 
departing Neptune. 

(iv) Neptune shall ensure that other 
vessels providing support to Port oper-
ations during regasification activities 
that are approaching or departing from 
the Port and are within the ATBA shall 
be operated so as to remain at least 0.6 
mi (1 km) away from any visually de-
tected right whales and at least 100 yd 
(91 m) from all other visually detected 
whales. 

(v) PSOs shall direct a moving vessel 
to slow to idle if a baleen whale is seen 
less than 0.6 mi (1 km) from the vessel. 

(vi) Use of lights during repair or 
maintenance activities shall be limited 
to areas where work is actually occur-
ring, and all other lights must be ex-
tinguished. Lights must be 
downshielded to illuminate the deck 
and shall not intentionally illuminate 
surrounding waters, so as not to at-
tract whales or their prey to the area. 

(vii) Neptune must immediately sus-
pend any repair and maintenance or 
operations activities if a dead or in-
jured marine mammal is found in the 
vicinity of the project area, and the 
death or injury of the animal could be 
attributable to the Port facility activi-
ties. Upon finding a dead or injured 
marine mammal, Neptune must con-
tact NMFS, the Northeast Stranding 
and Disentanglement Program, and the 
USCG. NMFS will review the docu-
mentation submitted by the PSO and 
attempt to attribute a cause of death. 
Activities shall not resume until re-
view and approval has been given by 
NMFS. 

(5) Additional mitigation measures as 
contained in a Letter of Authorization 
issued under §§ 216.106 and 217.177 of this 
chapter. 

(b) [Reserved] 

§ 217.175 Requirements for monitoring 
and reporting. 

(a) Visual Monitoring Program: 
(1) Neptune shall employ PSOs dur-

ing maintenance- and repair-related 
activities on each vessel that has a dy-
namic positioning system. Two (2) 
PSOs shall be on-duty at all times. All 
PSOs must receive NMFS-approved 
PSO training and be approved in ad-
vance by NMFS after a review of their 
qualifications. 

(2) Qualifications for these PSOs 
shall include direct field experience on 
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a marine mammal observation vessel 
and/or aerial surveys in the Atlantic 
Ocean/Gulf of Mexico. 

(3) The PSOs (one primary and one 
secondary) are responsible for visually 
locating marine mammals at the 
ocean’s surface and, to the extent pos-
sible, identifying the species. The pri-
mary PSO shall act as the identifica-
tion specialist, and the secondary PSO 
shall serve as data recorder and also 
assist with identification. Both PSOs 
shall have responsibility for moni-
toring for the presence of marine mam-
mals. 

(4) The PSOs shall monitor the main-
tenance/repair area using the naked 
eye, hand-held binoculars, and/or power 
binoculars. 

(5) The PSOs shall scan the ocean 
surface during maintenance- and re-
pair-related activities and record all 
sightings in marine mammal field 
sighting logs. Observations of marine 
mammals shall be identified to the spe-
cies or the lowest taxonomic level pos-
sible, and their relative position in re-
lation to the vessel shall be recorded. 

(6) While a SRV is navigating within 
the designated TSS, three people have 
lookout duties on or near the bridge of 
the ship including the SRV Master, the 
Officer-of-the-Watch, and the Helms-
man on watch. 

(7) In addition to standard watch pro-
cedures, while the SRV is within the 
ATBA and/or while actively engaging 
in the use of thrusters, an additional 
lookout shall be designated to exclu-
sively and continuously monitor for 
marine mammals. Once the SRV is 
moored and regasification activities 
have begun, the vessel is no longer con-
sidered in ‘‘heightened awareness’’ sta-
tus. 

(8) At the conclusion of regasification 
activities, when the SRV is prepared to 
depart from the Port, the Master shall 
once again ensure that the responsibil-
ities as defined in the Plan are carried 
out. All sightings of marine mammals 
by the designated lookout, individuals 
posted to navigational lookout duties, 
and/or any other crew member while 
the SRV is within the TSS, in transit 
to the ATBA, within the ATBA, and/or 
when actively engaging in the use of 
thrusters shall be immediately re-

ported to the Officer-of-the-Watch who 
shall then alert the Master. 

(b) Passive Acoustic Monitoring 
(PAM) Program: 

(1) Neptune shall work with NMFS, 
Stellwagen Bank National Marine 
Sanctuary (SBNMS), and other sci-
entists to install and monitor an array 
of passive acoustic detection buoys in 
the Boston TSS that meets the criteria 
specified in the recommendations de-
veloped by NOAA through consultation 
with the USCG under the National Ma-
rine Sanctuary Act (NMSA). The sys-
tem shall provide near real-time infor-
mation on the presence of vocalizing 
whales in the shipping lanes. 

(2) Neptune shall work with NMFS, 
SBNMS, and other scientists to mon-
itor the archival array of acoustic re-
cording units (ARUs), or ‘‘pop-ups,’’ 
around the Port that meets the criteria 
specified in the program developed by 
NOAA in consultation with the USCG 
under the NMSA. The ARUs shall re-
main in place for 5 years following ini-
tiation of operations to monitor the ac-
tual acoustic output of port operations 
and alert NOAA to any unanticipated 
adverse effects of port operations, such 
as large-scale abandonment of the area 
or greater acoustic impacts than pre-
dicted through modeling. 

(3) Passive acoustic devices shall be 
actively monitored for detections by a 
NMFS-approved bioacoustic techni-
cian. 

(4) Repair Activity PAM Measures: 
PAM, in addition to that required in 
this section of these regulations, shall 
be required, on a case-by-case basis, 
during both planned and emergency re-
pair activities in order to better detect 
right whales in the area of repair work 
and to collect additional data on the 
noise levels produced during repair and 
maintenance activities. 

(i) Neptune shall work with NOAA 
(NMFS and SBNMS) to evaluate when 
to install and maintain an array of 
real-time passive acoustic detection 
buoys to provide early warnings for po-
tential occurrence of right whales in 
the vicinity of the repair area. The 
number of passive acoustic detection 
buoys installed around the activity 
site, if deemed necessary, shall be com-
mensurate with the type and spatial 
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extent of maintenance/repair work re-
quired, but must be sufficient to detect 
vocalizing right whales within the 120- 
dB impact zone. 

(ii) Neptune shall provide NMFS with 
empirically measured source level data 
for all sources of noise associated with 
Port maintenance and repair activities. 
Measurements shall be carefully 
planned and coordinated with noise- 
producing activities and shall be col-
lected from the passive detection net-
work. 

(5) SRV Regasification PAM Meas-
ures: Source levels associated with dy-
namic positioning of SRVs at the 
buoys shall be estimated using empir-
ical measurements collected from a 
platform positioned as close as prac-
ticable to thrusters while in use. 

(c) Neptune must implement the fol-
lowing reporting requirements: 

(1) Because the Port is within the 
Mandatory Ship Reporting Area 
(MSRA), all SRVs transiting to and 
from the Port must report their activi-
ties to the mandatory reporting sec-
tion of the USCG to remain apprised of 
North Atlantic right whale movements 
within the area. All vessels entering 
and exiting the MSRA must report 
their activities to WHALESNORTH. 
Any North Atlantic right whale 
sightings must be reported to the 
NMFS Sighting Advisory System. 

(2) Repair work reports. (i) For major 
repair work associated with the pipe-
line lateral or other port components, 
Neptune shall notify the appropriate 
NOAA personnel as soon as practicable 
after it is determined that repair work 
must be conducted. 

(ii) During maintenance and repair of 
the pipeline lateral or other port com-
ponents, weekly status reports must be 
provided to NOAA. The weekly report 
must include data collected for each 
distinct marine mammal species ob-
served in the project area during the 
period of the repair activity. The week-
ly reports shall include the following: 

(A) The location, time, and nature of 
the pipeline lateral activities; 

(B) Whether the dynamic position 
(DP) system was operated and, if so, 
the number of thrusters used and the 
time and duration of DP operation; 

(C) Marine mammals observed in the 
area (number, species, age group, and 
initial behavior); 

(D) The distance of observed marine 
mammals from the repair activities; 

(E) Observed marine mammal behav-
iors during the sighting; 

(F) Whether any mitigation measures 
were implemented; 

(G) Weather conditions (sea state, 
wind speed, wind direction, ambient 
temperature, precipitation, and per-
cent cloud cover, etc.); 

(H) Condition of the marine mammal 
observation (visibility and glare); and 

(I) Details of passive acoustic detec-
tions and any action taken in response 
to those detections. 

(iii) For all minor repair work, Nep-
tune must notify NOAA regarding 
when and where the repair/mainte-
nance work is to take place along with 
a tentative schedule and description of 
the work, as soon as practicable after 
it is determined that repair work must 
be conducted. Vessel crews shall 
record/document any marine mammal 
sightings during the work period. 

(iv) At the conclusion of all minor re-
pair work, Neptune shall provide NOAA 
with a report describing any marine 
mammal sightings, the type of work 
taking place when the sighting oc-
curred, and any avoidance actions 
taken during the repair/maintenance 
work. 

(3) Incident reports. During all phases 
of project repair/maintenance activi-
ties and operation, sightings of any in-
jured or dead marine mammals must be 
reported immediately to the Chief, 
Permits, Conservation and Education 
Division or staff member and the 
Northeast Stranding and 
Disentanglement Program, regardless 
of whether the injury or death is 
caused by project activities. If the in-
jury or death was caused by a project 
vessel (e.g., SRV, support vessel, or 
construction vessel), the USCG must be 
notified immediately, and a full report 
must be provided to NMFS. Activities 
will not resume until review and ap-
proval has been given by NMFS. The 
report must include the following in-
formation: 

(i) Time, date, and location (latitude/ 
longitude) of the incident; 
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(ii) The name and type of vessel in-
volved; 

(iii) The vessel’s speed during the in-
cident; 

(iv) Description of the incident; 
(v) Water depth; 
(vi) Environmental conditions (e.g., 

wind speed and direction, sea state, 
cloud cover, and visibility); 

(vii) Species identification or descrip-
tion of the animal; 

(viii) The fate of the animal; and 
(ix) Photographs or video footage of 

the animal (if equipment is available). 
(4) Annual reports. (i) An annual re-

port on marine mammal monitoring 
and mitigation shall be submitted to 
NMFS, Office of Protected Resources, 
and NMFS, Northeast Regional Office 
(specific contact information to be pro-
vided in Letter of Authorization), on 
August 1 of each year. The annual re-
port shall cover the time period of Jan-
uary 1 through December 31 of each 
year of activity. 

(ii) The annual report shall include 
data collected for each distinct marine 
mammal species observed in the 
project area in the Massachusetts Bay 
during the period of Port operations 
and repair/maintenance activities. The 
annual report shall also include a de-
scription of marine mammal behavior, 
overall numbers of individuals ob-
served, frequency of observation, and 
any behavioral changes and the con-
text of the changes relative to oper-
ation and repair/maintenance activi-
ties. Additional information that shall 
be recorded by Neptune or its con-
tractor during operations and repair/ 
maintenance activities and contained 
in the reports include: results of empir-
ical source level estimation for thrust-
ers while in use and activities associ-
ated with maintenance and repair 
events, date and time of marine mam-
mal detections (visually or acous-
tically), weather conditions, species 
identification, approximate distance 
from the source, activity of the vessel 
when a marine mammal is sighted, and 
whether thrusters were in use and, if 
so, how many at the time of the sight-
ing. 

(5) Five-year comprehensive report. (i) 
Neptune shall submit a draft com-
prehensive final report to NMFS, Office 
of Protected Resources, and NMFS, 

Northeast Regional Office (specific 
contact information to be provided in 
Letter of Authorization), 180 days prior 
to the expiration of the regulations. 
This comprehensive technical report 
shall provide full documentation of 
methods, results, and interpretation of 
all monitoring during the first four and 
a half years of the LOA. 

(ii) Neptune shall submit a revised 
final comprehensive technical report, 
including all monitoring results during 
the entire period of the LOAs, 90 days 
after the end of the period of effective-
ness of the regulations to NMFS, Office 
of Protected Resources, and NMFS, 
Northeast Regional Office (specific 
contact information to be provided in 
Letter of Authorization). 

§ 217.176 Applications for Letters of 
Authorization. 

(a) To incidentally take marine 
mammals pursuant to these regula-
tions, the U.S. Citizen (as defined by 
§ 216.103) conducting the activity iden-
tified in § 217.170(a) (i.e., Neptune) must 
apply for and obtain either an initial 
Letter of Authorization in accordance 
with § 217.177 or a renewal under 
§ 217.178. 

(b) [Reserved] 

§ 217.177 Letters of Authorization. 

(a) A Letter of Authorization, unless 
suspended or revoked, shall be valid for 
a period of time not to exceed the pe-
riod of validity of this subpart. 

(b) The Letter of Authorization shall 
set forth: 

(1) Permissible methods of incidental 
taking; 

(2) Means of effecting the least prac-
ticable adverse impact on the species, 
its habitat, and on the availability of 
the species for subsistence uses (i.e., 
mitigation); and 

(3) Requirements for mitigation, 
monitoring and reporting. 

(c) Issuance and renewal of the Let-
ter of Authorization shall be based on a 
determination that the total number of 
marine mammals taken by the activity 
as a whole will have no more than a 
negligible impact on the affected spe-
cies or stock of marine mammal(s). 
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