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§224.102 Permits for endangered ma-
rine and anadromous species.

No person shall take, import, export,
or engage in any activity prohibited by
section 9 of the Act involving any ma-
rine species that has been determined
to be endangered under the Endangered
Species Conservation Act of 1969 or the
Act, and that is under the jurisdiction
of the Secretary, without a valid per-
mit issued pursuant to part 222, sub-
part C of this chapter.

§224.103 Special prohibitions for en-
dangered marine mammals.

(a) Approaching humpback whales in
Hawaii. Except as provided in part 222,
subpart C, of this chapter (General Per-
mit Procedures), it is unlawful for any
person subject to the jurisdiction of
the United States to commit, to at-
tempt to commit, to solicit another to
commit, or to cause to be committed,
within 200 nautical miles (370.4 km) of
the Islands of Hawaii, any of the fol-
lowing acts with respect to humpback
whales (Megaptera novaeangliae):

(1) Operate any aircraft within 1,000
feet (300 m) of any humpback whale;

(2) Approach, by any means, within
100 yard (90 m) of any humpback whale;

(3) Cause a vessel or other object to
approach within 100 yd (90 m) of a
humpback whale; or

(4) Disrupt the normal behavior or
prior activity of a whale by any other
act or omission. A disruption of normal
behavior may be manifested by, among
other actions on the part of the whale,
a rapid change in direction or speed; es-
cape tactics such as prolonged diving,
underwater course changes, underwater
exhalation, or evasive swimming pat-
terns; interruptions of breeding, nurs-
ing, or resting activities, attempts by a
whale to shield a calf from a vessel or
human observer by tail swishing or by
other protective movement; or the
abandonment of a previously fre-
quented area.

(b) Approaching humpback whales in
Alaska—(1) Prohibitions. Except as pro-

vided under paragraph (b)(2) of this sec-
tion, it is unlawful for any person sub-
ject to the jurisdiction of the United
States to commit, to attempt to com-
mit, to solicit another to commit, or to
cause to be committed, within 200 nau-
tical miles (370.4 km) of Alaska, or
within inland waters of the state, any
of the acts in paragraphs (b)(1)@{)
through (b)(1)(iii) of this section with
respect to humpback whales (Megaptera
novaeangliae):

(i) Approach, by any means, includ-
ing by interception (i.e., placing a ves-
sel in the path of an oncoming hump-
back whale so that the whale surfaces
within 100 yards (91.4 m) of the vessel),
within 100 yards (91.4 m) of any hump-
back whale;

(ii) Cause a vessel or other object to
approach within 100 yards (91.4 m) of a
humpback whale; or

(iii) Disrupt the normal behavior or
prior activity of a whale by any other
act or omission, as described in para-
graph (a)(4) of this section.

(2) Ezxceptions. The following excep-
tions apply to this paragraph (b), but
any person who claims the applica-
bility of an exception has the burden of
proving that the exception applies:

(i) Paragraph (b)(1) of this section
does not apply if an approach is au-
thorized by the National Marine Fish-
eries Service through a permit issued
under part 222, subpart C, of this chap-
ter (General Permit Procedures) or
through a similar authorization.

(ii) Paragraph (b)(1) of this section
does not apply to the extent that a ves-
sel is restricted in her ability to ma-
neuver and, because of the restriction,
cannot comply with paragraph (b)(1) of
this section.

(iii) Paragraph (b)(1) of this section
does not apply to commercial fishing
vessels lawfully engaged in actively
setting, retrieving or closely tending
commercial fishing gear. For purposes
of this paragraph (b), commercial fish-
ing means taking or harvesting fish or
fishery resources to sell, barter, or
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trade. Commercial fishing does not in-
clude commercial passenger fishing op-
erations (i.e. charter operations or
sport fishing activities).

(iv) Paragraph (b)(1) of this section
does not apply to state, local, or Fed-
eral government vessels operating in
the course of official duty.

(v) Paragraph (b)(1) of this section
does not affect the rights of Alaska Na-
tives under 16 U.S.C. 1539(e).

(vi) These regulations shall not take
precedence over any more restrictive
conflicting Federal regulation per-
taining to humpback whales, including
the regulations at 36 CFR 13.65 that
pertain specifically to the waters of
Glacier Bay National Park and Pre-
serve.

(3) General measures. Notwithstanding
the prohibitions and exceptions in
paragraphs (b)(1) and (2) of this section,
to avoid collisions with humpback
whales, vessels must operate at a slow,
safe speed when near a humpback
whale. ‘‘Safe speed” has the same
meaning as the term is defined in 33
U.S.C. 2006 and the International Regu-
lations for Preventing Collisions at Sea
1972 (see 33 U.S.C. 1602), with respect to
avoiding collisions with humpback
whales.

(c) Approaching right whales—(1) Pro-
hibitions. Except as provided under
paragraph (c)(3) of this section, it is
unlawful for any person subject to the
jurisdiction of the United States to
commit, attempt to commit, to solicit
another to commit, or cause to be com-
mitted any of the following acts:

(i) Approach (including by intercep-
tion) within 500 yards (460 m) of a right
whale by vessel, aircraft, or any other
means;

(ii) Fail to undertake required right
whale avoidance measures specified
under paragraph (c)(2) of this section.

(2) Right whale avoidance measures.
Except as provided under paragraph
(c)(3) of this section, the following
avoidance measures must be taken if
within 500 yards (460 m) of a right
whale:

(1) If underway, a vessel must steer a
course away from the right whale and
immediately leave the area at a slow
safe speed.

(ii) An aircraft must take a course
away from the right whale and imme-

§224.103

diately leave the area at a constant
airspeed.

(3) Ezxceptions. The following excep-
tions apply to this section, but any
person who claims the applicability of
an exception has the burden of proving
that the exception applies:

(i) Paragraphs (¢)(1) and (c)(2) of this
section do not apply if a right whale
approach is authorized by the National
Marine Fisheries Service through a
permit issued under part 222, subpart C,
of this chapter (General Permit Proce-
dures) or through a similar authoriza-
tion.

(ii) Paragraphs (c)(1) and (c)(2) of this
section do not apply where compliance
would create an imminent and serious
threat to a person, vessel, or aircraft.

(iii) Paragraphs (c)(1) and (c)(2) of
this section do not apply when ap-
proaching to investigate a right whale
entanglement or injury, or to assist in
the disentanglement or rescue of a
right whale, provided that permission
is received from the National Marine
Fisheries Service or designee prior to
the approach.

(iv) Paragraphs (c)(1) and (c)(2) of
this section do not apply to an aircraft
unless the aircraft is conducting whale
watch activities.

(v) Paragraph (c)(2) of this section
does not apply to the extent that a ves-
sel is restricted in her ability to ma-
neuver and, because of the restriction,
cannot comply with paragraph (c)(2) of
this section.

(d) Special prohibitions relating to en-
dangered Steller sea lion protection. The
regulatory provisions set forth in part
223 of this chapter, which govern
threatened Steller sea lions, shall also
apply to the western population of
Steller sea lions, which consists of all
Steller sea lions from breeding colonies
located west of 144° W. long.

(e) Protective regulations for killer
whales in Washington—(1) Applicability.
The following restrictions apply to all
motorized and non-motorized vessels in
inland waters of the United States east
of a line connecting Cape Flattery,
Washington (48°23'10” N./124°43'32” W.),
Tatoosh Island, Washington (48°23'30”
N./124°44’'12” W.), and Bonilla Point,
British Columbia (48°3530” N./124°43'00”
W.) and south of the U.S./Canada inter-
national boundary. The shoreline
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boundary is the charted mean high
water line cutting across the mouths of
all rivers and streams.

(2) Prohibitions. Except as provided in
paragraph (e)(3) of this section, it is
unlawful for any person subject to the
jurisdiction of the United States to:

(i) Cause a vessel to approach, in any
manner, within 200 yards (182.9 m) of
any killer whale.

(ii) Position a vessel to be in the path
of any killer whale at any point lo-
cated within 400 yards (365.8 m) of the
whale. This includes intercepting a
killer whale by positioning a vessel so
that the prevailing wind or water cur-
rent carries the vessel into the path of
the whale.

(3) Ezxceptions. The following excep-
tions apply to this section:

(i) The prohibitions of paragraph
(e)(2) of this section do not apply to

(A) Federal Government vessels oper-
ating in the course of their official
duty or state and local government
vessels when engaged in official duties
involving law enforcement, search and
rescue, or public safety.

(B) Vessels participating with a Ves-
sel Traffic Service (VTS) and following
a Traffic Separation Scheme or com-
plying with a VTS Measure of Direc-
tion. This also includes support vessels
escorting ships in the traffic lanes,
such as tug boats.

(C) Vessels engaged in an activity,
such as scientific research, authorized
through a permit issued by the Na-
tional Marine Fisheries Service under
part 222, subpart C, of this chapter
(General Permit Procedures) or
through a similar National Marine
Fisheries Service authorization.

(D) Vessels lawfully engaged in com-
mercial or treaty Indian fishing that
are actively setting, retrieving, or
closely tending fishing gear.

(E) Vessel operations necessary to
avoid an imminent and serious threat
to a person, vessel or the environment,
including when necessary for overall
safety of navigation and to comply
with the Navigation Rules.

(ii) [Reserved]

(4) Affirmative defense. In connection
with any action alleging a violation of
the prohibitions of paragraph (e)(2) of
this section, any person claiming the
benefit of any exception listed in para-
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graph (e)(3) of this section has the bur-
den of raising, pleading, and proving
such affirmative defense.

(b) [Reserved]

[64 FR 14066, Mar. 23, 1999, as amended at 66
FR 29509, May 31, 2001; 69 FR 69537, Nov. 30,
2004; 70 FR 1832, Jan. 11, 2005; 76 FR 20890,
Apr. 14, 2011]

§224.104 Special requirements for
fishing activities to protect endan-
gered sea turtles.

(a) Shrimp fishermen in the south-
eastern United States and the Gulf of
Mexico who comply with rules for
threatened sea turtles specified in
§223.206 of this chapter will not be sub-
ject to civil penalties under the Act for
incidental captures of endangered sea
turtles by shrimp trawl gear.

(b) Summer flounder fishermen in
the Summer flounder fishery-sea turtle
protection area who comply with rules
for threatened sea turtles specified in
§223.206 of this chapter will not be sub-
ject to civil penalties under the Act for
incidental captures of endangered sea
turtles by summer flounder gear.

(c) Special prohibitions relating to
sea turtles are provided at §223.206(d).

[64 FR 14066, Mar. 23, 1999, as amended at 66
FR 44552, Aug. 24, 2001; 66 FR 67496, Dec. 31,
2001; 68 FR 8471, Feb. 21, 2003; 69 FR 18453,
Apr. 7, 2004; 72 FR 31757, June 8, 2007]

§224.105 Speed restrictions to protect
North Atlantic Right Whales.

(a) The following restrictions apply
to: All vessels greater than or equal to
65 ft (19.8 m) in overall length and sub-
ject to the jurisdiction of the United
States, and all other vessels greater
than or equal to 65 ft (19.8 m) in overall
length entering or departing a port or
place subject to the jurisdiction of the
United States. These restrictions shall
not apply to U.S. vessels owned or op-
erated by, or under contract to, the
Federal Government. This exemption
extends to foreign sovereign vessels
when they are engaging in joint exer-
cises with the U.S. Department of the
Navy. In addition, these restrictions do
not apply to law enforcement vessels of
a State, or political subdivision there-
of, when engaged in law enforcement or
search and rescue duties.

(1) Southeast U.S. (south of St. Augus-
tine, FL to north of Brunswick, GA):
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