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(c) Disposition of marine mammals. Any 
marine mammal incidentally taken 
must be immediately returned to the 
sea with a minimum of further injury 
unless directed otherwise by NMFS 
personnel, a designated contractor, or 
an official observer, or authorized oth-
erwise by a scientific research permit 
in the possession of the operator. 

(d) Monitoring. Vessel owners engaged 
in a Category III fishery must comply 
with the observer requirements speci-
fied under § 229.7(d). 

(e) Deterrence. When necessary to 
deter a marine mammal from dam-
aging fishing gear, catch, or other pri-
vate property, or from endangering 
personal safety, vessel owners and crew 
members engaged in commercial fish-
ing operations must comply with all 
deterrence provisions set forth in the 
Act and all guidelines and prohibitions 
published thereunder. 

(f) Self-defense. When imminently 
necessary in self-defense or to save the 
life of a person in immediate danger, a 
marine mammal may be lethally taken 
if such taking is reported to NMFS in 
accordance with the requirements of 
§ 229.6. 

(g) Emergency regulations. Vessel own-
ers engaged in a Category III fishery 
must comply with any applicable emer-
gency regulations. 

[60 FR 45100, Aug. 30, 1995, as amended at 64 
FR 9087, Feb. 24, 1999] 

§ 229.6 Reporting requirements. 

(a) Vessel owners or operators en-
gaged in any commercial fishery must 
report all incidental mortality and in-
jury of marine mammals in the course 
of commercial fishing operations to the 
Assistant Administrator, or appro-
priate Regional Office, by mail or other 
means, such as fax or overnight mail 
specified by the Assistant Adminis-
trator. Reports must be sent within 48 
hours after the end of each fishing trip 
during which the incidental mortality 
or injury occurred, or, for nonvessel 
fisheries, within 48 hours of an occur-
rence of an incidental mortality or in-
jury. Reports must be submitted on a 
standard postage-paid form as provided 
by the Assistant Administrator. The 
vessel owner or operator must provide 
the following information on this form: 

(1) The vessel name, and Federal, 
state, or tribal registration numbers of 
the registered vessel; 

(2) The name and address of the ves-
sel owner or operator; 

(3) The name and description of the 
fishery, including gear type and target 
species; and 

(4) The species and number of each 
marine mammal incidentally killed or 
injured, and the date, time, and ap-
proximate geographic location of such 
occurrence. A description of the ani-
mal(s) killed or injured must be pro-
vided if the species is unknown. 

(b) Participants in nonvessel fisheries 
must provide all of the information in 
paragraphs (a)(1) through (a)(4) of this 
section except, instead of providing the 
vessel name and vessel registration 
number, participants in nonvessel fish-
eries must provide the gear permit 
number. 

[60 FR 45100, Aug. 30, 1995, as amended at 64 
FR 9087, Feb. 24, 1999] 

§ 229.7 Monitoring of incidental mor-
talities and serious injuries. 

(a) Purpose. The Assistant Adminis-
trator will establish a program to mon-
itor incidental mortality and serious 
injury of marine mammals during the 
course of commercial fishing oper-
ations in order to: 

(1) Obtain statistically reliable esti-
mates of incidental mortality and seri-
ous injury; 

(2) Determine the reliability of re-
ports of incidental mortality and in-
jury under § 229.6; and 

(3) Identify changes in fishing meth-
ods or technology that may increase or 
decrease incidental mortality and seri-
ous injury. 

(b) Observer program. Pursuant to 
paragraph (a) of this section, the As-
sistant Administrator may observe 
Category I and II vessels as necessary. 
Observers may, among other tasks: 

(1) Record incidental mortality and 
injury, and bycatch of other nontarget 
species; 

(2) Record numbers of marine mam-
mals sighted; and 

(3) Perform other scientific inves-
tigations, which may include, but are 
not limited to, sampling and 
photographing incidental mortalities 
and serious injuries. 
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(c) Observer requirements for partici-
pants in Category I and II fisheries. (1) If 
requested by NMFS or by a designated 
contractor providing observer services 
to NMFS, a vessel owner/operator must 
take aboard an observer to accompany 
the vessel on fishing trips. 

(2) After being notified by NMFS, or 
by a designated contractor providing 
observer services to NMFS, that the 
vessel is required to carry an observer, 
the vessel owner/operator must comply 
with the notification by providing in-
formation requested within the speci-
fied time on scheduled or anticipated 
fishing trips. 

(3) NMFS, or a designated contractor 
providing observer services to NMFS, 
may waive the observer requirement 
based on a finding that the facilities 
for housing the observer or for carrying 
out observer functions are so inad-
equate or unsafe that the health or 
safety of the observer or the safe oper-
ation of the vessel would be jeopard-
ized. 

(4) The vessel owner/operator and 
crew must cooperate with the observer 
in the performance of the observer’s 
duties including: 

(i) Providing, at no cost to the ob-
server, the United States government, 
or the designated observer provider, 
food, toilet, bathing, sleeping accom-
modations, and other amenities that 
are equivalent to those provided to the 
crew, unless other arrangements are 
approved in advance by the Regional 
Administrator; 

(ii) Allowing for the embarking and 
debarking of the observer as specified 
by NMFS personnel or designated con-
tractors. The operator of a vessel must 
ensure that transfers of observers at 
sea are accomplished in a safe manner, 
via small boat or raft, during daylight 
hours if feasible, as weather and sea 
conditions allow, and with the agree-
ment of the observer involved; 

(iii) Allowing the observer access to 
all areas of the vessel necessary to con-
duct observer duties; 

(iv) Allowing the observer access to 
communications equipment and navi-
gation equipment, when available on 
the vessel, as necessary to perform ob-
server duties; 

(v) Providing true vessel locations by 
latitude and longitude, accurate to the 

minute, or by loran coordinates, upon 
request by the observer; 

(vi) Sampling, retaining, and storing 
of marine mammal specimens, other 
protected species specimens, or target 
or non-target catch specimens, upon 
request by NMFS personnel, designated 
contractors, or the observer, if ade-
quate facilities are available and if fea-
sible; 

(vii) Notifying the observer in a 
timely fashion of when all commercial 
fishing operations are to begin and end; 

(viii) Not impairing or in any way 
interfering with the research or obser-
vations being carried out; and 

(ix) Complying with other guidelines 
or regulations that NMFS may develop 
to ensure the effective deployment and 
use of observers. 

(5) Marine mammals or other speci-
mens identified in paragraph (c)(4)(vi) 
of this section, which are readily acces-
sible to crew members, must be 
brought on board the vessel and re-
tained for the purposes of scientific re-
search if feasible and requested by 
NMFS personnel, designated contrac-
tors, or the observer. Specimens so col-
lected and retained must, upon request 
by NMFS personnel, designated con-
tractors, or the observer, be retained in 
cold storage on board the vessel, if fea-
sible, until removed at the request of 
NMFS personnel, designated contrac-
tors, or the observer, retrieved by au-
thorized personnel of NMFS, or re-
leased by the observer for return to the 
ocean. These biological specimens may 
be transported on board the vessel dur-
ing the fishing trip and back to port 
under this authorization. 

(d) Observer requirements for partici-
pants in Category III fisheries. (1) The 
Assistant Administrator may place ob-
servers on Category III vessels if the 
Assistant Administrator: 

(i) Believes that the incidental mor-
tality and serious injury of marine 
mammals from such fishery may be 
contributing to the immediate and sig-
nificant adverse impact on a species or 
stock listed as a threatened species or 
endangered species under the Endan-
gered Species Act of 1973 (16 U.S.C. 1531 
et seq.); and 

(ii) Has complied with § 229.9(a)(3)(i) 
and (ii); or 
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(iii) Has the consent of the vessel 
owner. 

(2) If an observer is placed on a Cat-
egory III vessel, the vessel owner and/ 
or operator must comply with the re-
quirements of § 229.7(c). 

(e) Alternative observer program. The 
Assistant Administrator may establish 
an alternative observer program to 
provide statistically reliable informa-
tion on the species and number of ma-
rine mammals incidentally taken in 
the course of commercial fishing oper-
ations. The alternative observer pro-
gram may include direct observation of 
fishing activities from vessels, air-
planes, or points on shore. 

[60 FR 45100, Aug. 30, 1995, as amended at 64 
FR 9087, Feb. 24, 1999] 

§ 229.8 Publication of List of Fisheries. 
(a) The Assistant Administrator will 

publish in the FEDERAL REGISTER a pro-
posed revised List of Fisheries on or 
about July 1 of each year for the pur-
pose of receiving public comment. Each 
year, on or about October 1, the Assist-
ant Administrator will publish a final 
revised List of Fisheries, which will be-
come effective January 1 of the next 
calendar year. 

(b) The proposed and final revised 
List of Fisheries will: 

(1) Categorize each commercial fish-
ery based on the definitions of Cat-
egory I, II, and III fisheries set forth in 
§ 229.2; and 

(2) List the marine mammals that 
have been incidentally injured or killed 
by commercial fishing operations and 
the estimated number of vessels or per-
sons involved in each commercial fish-
ery. 

(c) The Assistant Administrator may 
publish a revised List of Fisheries at 
other times, after notification and op-
portunity for public comment. 

(d) The revised final List of Fisheries 
will become effective no sooner than 30 
days after publication in the FEDERAL 
REGISTER. 

[60 FR 45100, Aug. 30, 1995, as amended at 64 
FR 9087, Feb. 24, 1999] 

§ 229.9 Emergency regulations. 
(a) If the Assistant Administrator 

finds that the incidental mortality or 
serious injury of marine mammals 

from commercial fisheries is having, or 
is likely to have, an immediate and 
significant adverse impact on a stock 
or species, the Assistant Administrator 
will: 

(1) In the case of a stock or species 
for which a take reduction plan is in ef-
fect— 

(i) Prescribe emergency regulations 
that, consistent with such plan to the 
maximum extent practicable, reduce 
incidental mortality and serious injury 
in that fishery; and 

(ii) Approve and implement on an ex-
pedited basis, any amendments to such 
plan that are recommended by the 
Take Reduction Team to address such 
adverse impact; 

(2) In the case of a stock or species 
for which a take reduction plan is 
being developed— 

(i) Prescribe emergency regulations 
to reduce such incidental mortality 
and serious injury in that fishery; and 

(ii) Approve and implement, on an ex-
pedited basis, such plan, which will 
provide methods to address such ad-
verse impact if still necessary; 

(3) In the case of a stock or species 
for which a take reduction plan does 
not exist and is not being developed, or 
in the case of a Category III fishery 
that the Assistant Administrator be-
lieves may be contributing to such ad-
verse impact, 

(i) Prescribe emergency regulations 
to reduce such incidental mortality 
and serious injury in that fishery, to 
the extent necessary to mitigate such 
adverse impact; 

(ii) Immediately review the stock as-
sessment for such stock or species and 
the classification of such commercial 
fishery under this section to determine 
if a take reduction team should be es-
tablished and if recategorization of the 
fishery is warranted; and 

(iii) Where necessary to address such 
adverse impact on a species or stock 
listed as a threatened species or endan-
gered species under the Endangered 
Species Act (16 U.S.C. 1531 et seq.), 
place observers on vessels in a Cat-
egory III fishery if the Assistant Ad-
ministrator has reason to believe such 
vessels may be causing the incidental 
mortality and serious injury to marine 
mammals from such stock. 
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