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not more than 30 days before any gold-
en eagle nest is taken; 

(4) The permittee shall comply with 
any mitigation measures determined 
by the Director to be feasible and com-
patible with the resource development 
or recovery operation; and 

(5) Any permit issued before the com-
mencement of a resource development 
or recovery operation is invalid if the 
activity which required a permit is not 
performed. 

(c) Issuance criteria. The Director 
shall conduct an investigation and not 
issue a permit to take any golden eagle 
nest unless such taking is compatible 
with the preservation of the area nest-
ing population of golden eagles. In 
making such determination, the Direc-
tor shall consider the following: 

(1) Whether the applicant can reason-
ably conduct the resource development 
or recovery operation in a manner that 
avoids taking any golden eagle nest; 

(2) The total number of golden eagle 
nests proposed to be taken; 

(3) The size of the area nesting popu-
lation of golden eagles; 

(4) Whether suitable golden eagle 
nesting and foraging habitat unaffected 
by the resource development or recov-
ery operation is available to the area 
nesting population of golden eagles to 
accommodate any golden eagles dis-
placed by the resource development or 
recovery operation; 

(5) Whether feasible mitigation meas-
ures compatible with the resource de-
velopment or recovery operation are 
available to encourage golden eagles to 
reoccupy the resource development or 
recovery site. Mitigation measures 
may include reclaiming disturbed land 
to enhance golden eagle nesting and 
foraging habitat, relocating in suitable 
habitat any golden eagle nest taken, or 
establishing one or more nest sites; and 

(6) Whether the area nesting popu-
lation is widely dispersed or locally 
concentrated. 

(d) Tenure of permits. The tenure of 
any permit to take golden eagle nests 
is 2 years from the date of issuance, un-
less a shorter period of time is pre-
scribed on the face of the permit. Per-

mits may be renewed in accordance 
with part 13 of this chapter. 

[48 FR 57300, Dec. 29, 1983, as amended at 63 
FR 52638, Oct. 1, 1998; 64 FR 50474, Sept. 17, 
1999] 

§ 22.26 Permits for eagle take that is 
associated with, but not the pur-
pose of, an activity. 

(a) Purpose and scope. This permit au-
thorizes take of bald eagles and golden 
eagles where the take is compatible 
with the preservation of the bald eagle 
and the golden eagle; necessary to pro-
tect an interest in a particular local-
ity; associated with but not the pur-
pose of the activity; and 

(1) For individual instances of take: 
the take cannot practicably be avoided; 
or 

(2) For programmatic take: the take 
is unavoidable even though advanced 
conservation practices are being imple-
mented. 

(b) Definitions. In addition to the defi-
nitions contained in part 10 of this sub-
chapter, and § 22.3, the following defini-
tion applies in this section: 

Eagle means a live bald eagle 
(Haliaeetus leucocephalus), live golden 
eagle (Aquila chrysaetos), a bald eagle 
egg, or a golden eagle egg. 

(c) Permit conditions. In addition to 
the conditions set forth in part 13 of 
this subchapter, which govern permit 
renewal, amendment, transfer, suspen-
sion, revocation, and other procedures 
and requirements for all permits issued 
by the Service, your authorization is 
subject to the following additional con-
ditions: 

(1) You must comply with all avoid-
ance, minimization, or other mitiga-
tion measures determined by the Direc-
tor as reasonable and specified in the 
terms of your permit to compensate for 
the detrimental effects, including indi-
rect effects, of the permitted activity 
on the regional eagle population; 

(2) You may be required to monitor 
eagle use of important eagle-use areas 
where eagles are likely to be affected 
by your activities for up to 3 years 
after completion of the activity or as 
set forth in a separate management 
plan, as specified on your permit. Un-
less different monitoring protocols are 
required under a separate management 
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plan approved by the Service and de-
noted on the permit, monitoring con-
sists of periodic site visits, during the 
season(s) when eagles would normally 
be present, to the area where the take 
is likely to occur, and noting whether 
eagles continue to nest, roost, or for-
age there. The periodic monitoring is 
required for the duration of the activ-
ity that is likely to cause take (during 
the season(s) that eagles would nor-
mally be present). The frequency and 
duration of required monitoring after 
the activity is completed will depend 
on the form and magnitude of the an-
ticipated take and the objectives of as-
sociated conservation measures, not to 
exceed what is reasonable to meet the 
primary purpose of the monitoring, 
which is to provide data needed by the 
Service regarding the impacts of 
human activity on eagles for purposes 
of adaptive management. Monitoring 
will not be required beyond 3 years 
after completion of an activity that 
was likely to cause take. For ongoing 
activities and enduring site features 
that continue to be likely to result in 
take, periodic monitoring may be re-
quired for as long as the data are need-
ed to assess impacts to eagles. 

(3) You must submit an annual report 
summarizing the information you ob-
tained through monitoring to the Serv-
ice every year that your permit is valid 
and for up to 3 years after completion 
of the activity or termination of the 
permit, as specified in your permit. If 
your permit expires or is suspended or 
revoked before the activity is com-
pleted, you must submit the report 
within 60 days of such date. Reporting 
requirements include: 

(i) Whether eagles are observed using 
the important eagle-use areas des-
ignated on the permit; and 

(ii) Description of the human activi-
ties conducted at the site when eagles 
are observed. 

(4) While the permit is valid and for 
up to 3 years after it expires, you must 
allow Service personnel, or other quali-
fied persons designated by the Service, 
access to the areas where eagles are 
likely to be affected, at any reasonable 
hour, and with reasonable notice from 
the Service, for purposes of monitoring 
eagles at the site(s). 

(5) The authorizations granted by 
permits issued under this section apply 
only to take that results from activi-
ties conducted in accordance with the 
description contained in the permit ap-
plication and the terms of the permit. 
If the permitted activity changes after 
a permit is issued, you must imme-
diately contact the Service to deter-
mine whether a permit amendment is 
required in order to retain take author-
ization. 

(6) You must contact the Service im-
mediately upon discovery of any unan-
ticipated take. 

(7) The Service may amend, suspend, 
or revoke a programmatic permit 
issued under this section if new infor-
mation indicates that revised permit 
conditions are necessary, or that sus-
pension or revocation is necessary, to 
safeguard local or regional eagle popu-
lations. This provision is in addition to 
the general criteria for amendment, 
suspension, and revocation of Federal 
permits set forth in §§ 13.23, 13.27, and 
13.28. 

(8) Notwithstanding the provisions of 
§ 13.26 of this subchapter, you remain 
responsible for all outstanding moni-
toring requirements and mitigation 
measures required under the terms of 
the permit for take that occurs prior to 
cancellation, expiration, suspension, or 
revocation of the permit. 

(9) You must promptly notify the 
Service of any eagle(s) found injured or 
dead at the activity site, regardless of 
whether the injury or death resulted 
from your activity. The Service will 
determine the disposition of such ea-
gles. 

(10) The authorization granted by 
permits issued under this section is not 
valid unless you are in compliance with 
all Federal, tribal, State, and local 
laws and regulations applicable to take 
of eagles. 

(d) Applying for an eagle take permit. 
(1) You are advised to coordinate with 
the Service as early as possible for ad-
vice on whether a permit is needed and 
for technical assistance in assembling 
your permit application package. The 
Service may provide guidance on devel-
oping complete and adequate applica-
tion materials and will determine when 
the application form and materials are 
ready for submission. 
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(2) Your application must consist of a 
completed application Form 3-200-71 
and all required attachments. Send ap-
plications to the Regional Director of 
the Region in which the disturbance 
would occur—Attention: Migratory 
Bird Permit Office. You can find the 
current addresses for the Regional Di-
rectors in §2.2 of subchapter A of this 
chapter. 

(e) Evaluation of applications. In de-
termining whether to issue a permit, 
we will evaluate: 

(1) Whether take is likely to occur 
based on the magnitude and nature of 
the impacts of the activity, which in-
clude indirect effects. For potential 
take in the form of disturbance, this 
evaluation would include: 

(i) The prior exposure and tolerance 
to similar activity of eagles in the vi-
cinity; 

(ii) Visibility of the activity from the 
eagle’s nest, roost, or foraging perches; 
and 

(iii) Whether alternative suitable 
eagle nesting, roosting, and/or feeding 
areas that would not be detrimentally 
affected by the activity are available 
to the eagles potentially affected by 
the activity. 

(2) Whether the take is: 
(i) Compatible with the preservation 

of the bald eagle and the golden eagle, 
including consideration of indirect ef-
fects and the cumulative effects of 
other permitted take and other addi-
tional factors affecting eagle popu-
lations; 

(ii) Associated with the permanent 
loss of an important eagle use area; 

(iii) Necessary to protect a legiti-
mate interest in a particular locality; 
and 

(iv) Associated with, but not the pur-
pose of, the activity. 

(3) Whether the applicant has pro-
posed avoidance and minimization 
measures to reduce the take to the 
maximum degree practicable, and for 
programmatic authorizations, the take 
is unavoidable despite application of 
advanced conservation practices devel-
oped in coordination with the Service. 

(4) Whether issuing the permit would 
preclude the Service from authorizing 
another take necessary to protect an 
interest of higher priority, according 
to the following prioritization order: 

(i) Safety emergencies; 
(ii) Native American religious use for 

rites and ceremonies that require ea-
gles be taken from the wild; 

(iii) Renewal of programmatic take 
permits; 

(iv) Non-emergency activities nec-
essary to ensure public health and safe-
ty; and 

(v) Other interests. 
(5) Any additional factors that may 

be relevant to our decision whether to 
issue the permit, including, but not 
limited to, the cultural significance of 
a local eagle population. 

(f) Required determinations. Before we 
issue a permit, we must find that: 

(1) The direct and indirect effects of 
the take and required mitigation, to-
gether with the cumulative effects of 
other permitted take and additional 
factors affecting eagle populations, are 
compatible with the preservation of 
bald eagles and golden eagles; 

(2) The taking is necessary to protect 
a legitimate interest in a particular lo-
cality; 

(3) The taking is associated with, but 
not the purpose of, the activity; 

(4) The taking cannot practicably be 
avoided; or for programmatic author-
izations, the take is unavoidable; 

(5) The applicant has avoided and 
minimized impacts to eagles to the ex-
tent practicable, and for programmatic 
authorizations, the taking will occur 
despite application of advanced con-
servation practices; and 

(6) Issuance of the permit will not 
preclude issuance of another permit 
necessary to protect an interest of 
higher priority as set forth in para-
graph (e)(4) of this section. 

(g) We may deny issuance of a permit 
if we determine that take is not likely 
to occur. 

(h) Permit duration. The duration of 
each permit issued under this section 
will be designated on its face, and will 
be based on the duration of the pro-
posed activities, the period of time for 
which take will occur, the level of im-
pacts to eagles, and mitigation meas-
ures, but will not exceed 5 years. 

[74 FR 46877, Sept. 11, 2009] 
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