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§ 1980.454 Conditions precedent to 
issuance of the Loan Note Guar-
antee. 

In addition to compliance with the 
requirements of § 1980.60 of subpart A of 
this subpart, compliance with the fol-
lowing provisions are required prior to 
issuance of the Loan Note Guarantee. 

(a) Transfer of lenders. The FmHA or 
its successor agency under Public Law 
103–354 State Director may approve a 
substitution of a new eligible lender in 
place of a former lender who holds an 
outstanding Conditional Commitment 
for Guarantee (where the Loan Note 
Guarantee has not yet been issued and 
the loan is within the State Director’s 
loan approval authority) provided 
there are no changes in the borrower’s 
ownership or control, loan purposes, 
scope of project and loan conditions in 
the Form FmHA or its successor agen-
cy under Public Law 103–354 449–14 and 
the loan agreement remains the same. 
To effect such a substitution, the 
former lender will provide FmHA or its 
successor agency under Public Law 103– 
354 with a letter stating the reasons it 
no longer desires to be a lender for the 
project. For loans in excess of the 
State Director’s loan approval author-
ity, National Office concurrence is re-
quired. The State Director will submit 
a recommendation concerning the 
transfer of lenders along with the lend-
er’s letter stating the reasons it no 
longer desires to be a lender for the 
project. The substituted lender will 
execute a new Part ‘‘B’’ of Form FmHA 
or its successor agency under Public 
Law 103–354 449–1. If approved by FmHA 
or its successor agency under Public 
Law 103–354, the State Director will 
issue a letter or amendment to the 
original Form FmHA or its successor 
agency under Public Law 103–354 449–14 
reflecting the new lender and the new 
lender will acknowledge acceptance of 
the letter or amendment in writing. 

(b) Substitution of borrowers. FmHA or 
its successor agency under Public Law 
103–354 will not issue a Loan Note 
Guarantee to the lender who is in re-
ceipt of a Form FmHA or its successor 
agency under Public Law 103–354 449–14 
with an obligation in a previous fiscal 
year if the originally approved bor-
rower (including changes in legal enti-
ty) or owners are changed. The only ex-

ception to this provision prohibiting a 
change in the legal entity’s form of 
ownership is when the originally ap-
proved borrower or owner is replaced 
with substantially the same individ-
uals with substantially the same inter-
ests, as originally approved and identi-
fied in the Form FmHA or its successor 
agency under Public Law 103–354 449–1, 
item 15. All requests for exceptions 
must be approved by the FmHA or its 
successor agency under Public Law 103– 
354 National Office. 

(c) Changes in terms and conditions in 
Form FmHA or its successor agency under 
Public Law 103–354 449–14. It is the in-
tent of FmHA or its successor agency 
under Public Law 103–354 that once the 
Form FmHA or its successor agency 
under Public Law 103–354 449–14 is 
issued and accepted by the lender, the 
commitment is not to be modified as to 
the scope of the project, overall facil-
ity concept, project purpose, use of pro-
ceeds or terms and conditions. Should 
changes be requested by the lender, the 
State Director will negotiate with the 
lender and proposed borrower any pro-
posed changes to the originally accept-
ed Form FmHA or its successor agency 
under Public Law 103–354 449–14. If, as a 
result of these negotiations, the lender, 
proposed borrower or State Director 
presents alternate conditions which 
would result in a change in the scope of 
the project, and if the loan exceeds the 
State Director’s loan approval author-
ity, the State Director will submit 
these changes in the conditions by 
memorandum to the National Office 
for consideration with a copy of the re-
vised Form FmHA or its successor 
agency under Public Law 103–354 449–14 
and any amendments thereto. Changes 
to the conditional commitment may be 
approved by the State Director for 
loans within their loan approval au-
thority. 

(d) Additional requirements for B&I 
guaranteed loans. All B&I borrowers 
and lenders, as applicable, must com-
ply with Appendix D, paragraphs (I) (A) 
and (B); (II)(A) through (II)(A)(2)(g)(1); 
(II) (B) and (C); (III) (A), (B), (C), (D), 
and (E). 

(e) Preguarantee review. Coincident 
with, or immediately after loan clos-
ing, the lender will contact FmHA or 
its successor agency under Public Law 
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103–354 and provide those documents 
and certifications required in §§ 1980.60 
and 1980.61 of subpart A of this part. 
Only when the FmHA or its successor 
agency under Public Law 103–354 B&I or 
C&BP Chief or Loan Specialist, as re-
quired in paragraph B. (Administra-
tive) of this section, is satisfied that 
all conditions for the guarantee have 
been met will the Loan Note Guarantee 
be executed. 

(f) Loan closing. When loan closing 
plans are established, the lender will 
notify FmHA or its successor agency 
under Public Law 103–354. 

(g) Closing of working capital loans. 
The State Director will not issue a 
Loan Guarantee for a working capital 
loan prior to the completion of all pro-
posed construction for the project. 
Working capital loan funds will not be 
used to pay short-term notes. 

Administrative 

A. The State Director reviews: 1. [Reserved] 
2. Plans for inspections made on construc-

tion projects. These should be coordinated 
with the lender and borrower. Form FmHA 
or its successor agency under Public Law 
103–354 424–12, ‘‘Inspection Reports,’’ may be 
used by the State Engineer or Architect who 
will make an inspection of the projects 
which involve substantial construction. The 
inspection shall be completed prior to the 
issuance of the Loan Note Guarantee to as-
sure all construction is complete. The State 
Loan Specialist or Chief may also partici-
pate in the inspections. 

3. Cost overruns, if any, and how they will 
be met. State Directors may approve cost 
overruns for projects in any amount or per-
centage within their loan approval authority 
not to exceed 10 percent in loan amounts be-
tween $1 million and $10 million. 

4. Basic credit requirements of all loans. 
B. In all cases, the Program Chief or the 

B&I Loan Specialist will conduct a 
preguarantee review before issuance of the 
Loan Note Guarantee to assure that all re-
quirements of the application, Conditional 
Commitment for Guarantee and Loan Agree-
ment have been met including the required 
certifications using language specified by 
the regulations, and will provide such 
verification in the loan file, including ar-
rangements for annual audit reports. In the 
conduct of this review, all requirements of 
§ 1980.60(a) of Subpart A of this part will be 
reviewed and special attention should be 
paid to reviewing current financial state-
ments of the borrower to assure that no ad-
verse change has taken place. The District 
Director may participate in the review. 

C. The State Director or any other FmHA 
or its successor agency under Public Law 
103–354 personnel shall not sign any docu-
ments other than those specifically provided 
for in Subparts A or E of this part. No cer-
tificates shall be signed except the ‘‘Certifi-
cate of Incumbency and Signature’’ as set 
forth as Appendix B of this subpart. 

D. Par (a) Transfer of Lender. The State Di-
rector will analyze all requests for sub-
stituted lenders including the servicing ca-
pability, eligibility and experience of the 
new lender before the request is approved. If 
approved, notify the Finance Office of the 
change using Form FmHA or its successor 
agency under Public Law 103–354 1980–42, Do 
not deobligate and reobligate the loan if the 
Form FmHA or its successor agency under 
Public Law 103–354 449–14 was issued in a pre-
vious fiscal year. 

E. Par (b) Substitution of borrowers. The 
State Director will review any request for 
exceptions to substitution of borrowers and 
forward such requests with a memorandum 
of facts and recommendations to the Na-
tional Office for a decision. The National Of-
fice will not approve any request where the 
legal entity is changed, such as from a cor-
poration to a partnership, etc., or if the own-
ership changes more than 20 percent. 

F. Par (c) Changes in terms and conditions in 
Form FmHA or its successor agency under Pub-
lic Law 103–354 449–14. The State Director will 
review any request for changes to Form 
FmHA or its successor agency under Public 
Law 103–354 449–14. Only those changes which 
do not materially affect the project, its ca-
pacity, employment, original projections or 
credit factors may be approved. Changes in 
legal entities or where tax considerations are 
the reason for change will not be approved 
when modifying any loan guarantee or condi-
tions of guarantee. State Directors may ap-
prove these changes in terms and conditions 
if the loan is within the State Director’s 
loan approval authority and the change will 
not result in a major change in the scope of 
the project. Changes in terms and conditions 
for loans in excess of the State Director’s 
loan approval authority, must be submitted 
to the National Office with a memorandum 
of facts and recommendations for review and 
concurrence. 

In order to identify the number and types 
of action taken, the following procedures are 
to be followed when requests of this type are 
approved by FmHA or its successor agency 
under Public Law 103–354. 

1. Start with the number 1 when the first 
modification is approved and enter this num-
ber in the upper right hand corner of the 
Letter of Concurrence and on the related 
‘‘Modification or Administration Action’’ 
sheet. 

2. Next to the modified wording on the 
work copy of the Conditional Commitment 
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for Guarantee and the Term Loan Agreement 
or any form which has been modified, pencil 
in a short cross reference to the modification 
and identify the number given it. 

3. File the copies of the ‘‘Modification or 
Administrative Action’’ sheet and related 
Letters of Concurrence numerically in the 
docket directly on top of the affected origi-
nal documents of conditions. 

4. This order of recordkeeping should in-
clude any requests which were declined by 
the National Office. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
26413, July 12, 1988; 57 FR 4359, Feb. 5, 1992; 61 
FR 18495, Apr. 26, 1996] 

§§ 1980.455–1980.468 [Reserved] 

§ 1980.469 Loan servicing. 
The lender is responsible for loan 

servicing and for notifying the FmHA 
or its successor agency under Public 
Law 103–354 of any violations in the 
Lender’s Loan Agreement. (See Para-
graph X of Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–35). 

(a) All B&I guaranteed loans in the 
lender’s portfolio will be classified by 
the lender as soon as it is notified by 
the State Office to do so and again 
whenever there is a change in the loan 
which would impact on the original 
classification. The State Director will 
notify the lender of this requirement 
for all existing loan guarantees, when 
new Loan Note Guarantees are issued 
to a lender and/or when the State Of-
fice becomes aware of a condition that 
would affect the classification and jus-
tification of the classification will be 
sent to the State Office. The loans will 
be classified according to the following 
criteria: 

(1) Substandard Classifications. Those 
loans which are inadequately protected 
by the current sound worth and paying 
capacity of the obligor or of the collat-
eral pledged, if any. Loans in this cat-
egory must have a well defined weak-
ness or weaknesses that jeopardize the 
payment in full of the debt. If the defi-
ciencies are not corrected, there is a 
distinct possibility that the lender and 
FmHA or its successor agency under 
Public Law 103–354 will sustain some 
loss. 

(2) Doubtful Classification. Those loans 
which have all the weaknesses inherent 
in those classified Substandard with 
the added characteristics that the 

weaknesses make collection or liquida-
tion in full, based on currently known 
facts, conditions and values, highly 
questionable and improbable. 

(3) Loss Classifications. Those loans 
which are considered uncollectible and 
of such little value that their continu-
ance as bankable loans is not war-
ranted. Even though partial recovery 
may be effected in the future, it is not 
practical or desirable to defer writing 
off these basically worthless loans. 

(b) There is a close relationship be-
tween classifications; and no classifica-
tions category should be viewed as 
more important than the other. The 
uncollectibility aspect of Doubtful and 
Loss classifications are of obvious im-
portance; however, the function of the 
Substandard classification is to indi-
cate those loans that are unduly risky 
which may result in future claims 
against the B&I guarantee. 

(c) Substandard, Doubtful and Loss 
are adverse classifications. There are 
other classifications for loans which 
are not adversely classified but which 
require the attention and followup of 
the lenders and FmHA or its successor 
agency under Public Law 103–354. These 
classifications are: 

(1) Special Mention Classification. 
Those loans which do not presently ex-
pose the lender and FmHA or its suc-
cessor agency under Public Law 103–354 
to a sufficient degree of risk to warrant 
a Substandard classification but do 
possess credit deficiencies deserving 
the lender’s close attention. Failure to 
correct these deficiencies could result 
in greater credit risk in the future. 
This classification would include loans 
that the lender is unable to supervise 
properly because of a lack of expertise, 
an inadequate loan agreement, the con-
dition of or lack of control over the 
collateral, failure to obtain proper doc-
umentation or any other deviations 
from prudent lending practices. Ad-
verse trends in the borrower’s oper-
ation or an imbalanced position in the 
balance sheet which has not reached a 
point that jeopardizes the repayment 
of the loan should be assigned to this 
designation. Loans in which actual, not 
potential, weaknesses are evident and 
significant should be considered for a 
Substandard classification. 
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