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be equal to or greater than the applica-
ble minimum biobased content, as de-
scribed in paragraphs (b)(1) through 
(b)(4) of this section. 

(1) BioPreferred Products—(i) Product 
is within a single product category. If the 
product is within a single product cat-
egory that, at the time the application 
for certification is submitted, has been 
designated by USDA for Federal pre-
ferred procurement, the applicable 
minimum biobased content is the min-
imum biobased content specified for 
the item as found in subpart B of 7 CFR 
part 3201. 

(ii) Product is within multiple product 
categories. If a biobased product is mar-
keted within more than one product 
category identified for preferred Fed-
eral purchasing, uses the same pack-
aging for each product, and the appli-
cant seeks certification of the product, 
the product’s biobased content must 
meet or exceed the specified minimum 
biobased content for each of the appli-
cable product categories in order to use 
the certification mark on the product. 
However, if the manufacturer packages 
the product differently for each prod-
uct category, then the applicable min-
imum biobased contents are those es-
tablished under paragraph (b)(1)(i) of 
this section for each product category 
for which the applicant seeks to use 
the certification mark. 

(2) Finished biobased products that are 
not BioPreferred Products. (i) If the 
product is not an intermediate ingre-
dient or feedstock, and is not within a 
product category eligible for Federal 
preferred procurement at the time the 
application for certification is sub-
mitted, the applicable minimum 
biobased content is 25 percent. Manu-
facturers, vendors, groups of manufac-
turers and/or vendors, and trade asso-
ciations may propose an alternative 
applicable minimum biobased content 
for the product by developing, in con-
sultation with USDA, and conducting 
an analysis to support the proposed al-
ternative applicable minimum biobased 
content. If approved by USDA, the pro-
posed alternative applicable minimum 
biobased content would become the ap-
plicable minimum biobased content for 
the product to be labeled. 

(ii) If a product certified under para-
graph (b)(2)(i) of this section is within 

a product category that USDA subse-
quently designates for Federal pre-
ferred procurement, the applicable 
minimum biobased content shall be-
come, as of the effective date of the 
final designation rule, the minimum 
biobased content specified for the item 
as found in subpart B of 7 CFR part 
3201. 

(3) Products that are intermediate ingre-
dients or feedstocks. (i) If the product is 
an intermediate ingredient or feed-
stock that is not eligible for Federal 
preferred procurement at the time the 
application for certification is sub-
mitted, the applicable minimum 
biobased content is 25 percent. Manu-
facturers, vendors, groups of manufac-
turers and/or vendors, and trade asso-
ciations may propose an alternative 
applicable minimum biobased content 
for the product by developing, in con-
sultation with USDA, and conducting 
an analysis to support the proposed al-
ternative applicable minimum biobased 
content. If approved by USDA, the pro-
posed alternative applicable minimum 
biobased content would become the ap-
plicable minimum biobased content for 
the intermediate ingredient or feed-
stock product to be labeled. 

(ii) If a product certified under para-
graph (b)(3)(i) of this section is within 
a category that USDA subsequently 
designates for Federal preferred pro-
curement, the applicable minimum 
biobased content shall become, as of 
the effective date of the final designa-
tion rule, the minimum biobased con-
tent specified for the item as found in 
subpart B of 7 CFR part 3201. 

[76 FR 3806, Jan. 20, 2011. Redesignated and 
amended at 76 FR 53632, Aug. 29, 2011] 

§ 3202.5 Initial approval process. 
(a) Application. Manufacturers and 

vendors seeking USDA approval to use 
the certification mark for an eligible 
biobased product must submit a USDA- 
approved application for each biobased 
product. A standardized application 
form and instructions are available on 
the USDA BioPreferred Program Web 
site (http://www.biopreferred.gov). The 
contents of an acceptable application 
are as specified in paragraphs (a)(1) 
through (a)(4) of this section. 

(1) General content. The applicant 
must provide contact information and 

VerDate Mar<15>2010 13:46 Feb 05, 2013 Jkt 229026 PO 00000 Frm 00329 Fmt 8010 Sfmt 8010 Y:\SGML\229026.XXX 229026er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



320 

7 CFR Ch. XXXII (1–1–13 Edition) § 3202.5 

product information including all 
brand names or other identifying infor-
mation, biobased content and testing 
documentation, intended uses, and, if 
applicable, the corresponding product 
category classification for Federal pre-
ferred procurement. The applicant 
must attach to the application docu-
mentation demonstrating that the re-
ported biobased content was tested by 
a third-party testing entity that is ISO 
9001 conformant. 

(2) Certifications. The applicant must 
certify in the application that the 
product for which use of the certifi-
cation mark is sought is a biobased 
product as defined in § 3202.2 of this 
part. 

(3) Commitments. The applicant must 
sign a statement in the application 
that commits the applicant to submit-
ting to USDA the information specified 
in paragraph (c)(1) through (c)(4) of this 
section, which USDA will post to the 
USDA BioPreferred Program Web site, 
and to providing USDA with up-to-date 
information for posting on this Web 
site. 

(4) Application fee. Effective (date to 
be added after authority to collect fee 
is granted), applicants must submit an 
application fee of $500 with each com-
pleted application for certification. In-
structions for submitting the applica-
tion fee are available on the USDA Bio-
Preferred Program Web site (http:// 
www.biopreferred.gov), along with the 
application form and instructions. 

(b) Evaluation of applications. (1) 
USDA will evaluate each application to 
determine if it contains the informa-
tion specified in paragraph (a) of this 
section. If USDA determines that the 
application is not complete, USDA will 
return the application to the applicant 
with an explanation of its deficiencies. 
Once the deficiencies have been ad-
dressed, the applicant may resubmit 
the application, along with a cover let-
ter explaining the changes made, for 
re-evaluation by USDA. USDA will 
evaluate resubmitted applications sep-
arately from first-time applications, 
and those with the earliest original ap-
plication submittal date will be given 
first priority. 

(2)(i) USDA will evaluate each com-
plete application to determine compli-
ance with the criteria specified in 

§ 3202.4. USDA will provide a written re-
sponse to each applicant within 60 days 
after the receipt of a complete applica-
tion, informing the applicant of wheth-
er the application has been condi-
tionally approved or has been dis-
approved. 

(ii) For those applications that are 
conditionally approved, a notice of cer-
tification, as specified in paragraph (c) 
of this section, must be issued before 
the use of the certification mark can 
begin. 

(iii) For those applications that are 
disapproved, USDA will issue a notice 
of denial of certification and will in-
form the applicant in writing of each 
criterion not met. Applicants who re-
ceive a notice of denial of certification 
may appeal using the procedures speci-
fied in § 3202.6. 

(c) Notice of certification. After notifi-
cation that its application has been 
conditionally approved, the applicant 
must provide to USDA (for posting by 
USDA on the USDA BioPreferred Pro-
gram Web site) the information speci-
fied in paragraphs (c)(1) through (c)(4) 
of this section. Once USDA confirms 
that the information is received and 
complete, USDA will issue a notice of 
certification to the applicant. Upon re-
ceipt of a notice of certification, the 
applicant may begin using the certifi-
cation mark on the certified biobased 
product. 

(1) The product’s brand name(s), or 
other identifying information. 

(2) Contact information, including 
the name, mailing address, email ad-
dress, and telephone number of the ap-
plicant. 

(3) The biobased content of the prod-
uct. 

(4) A hot link directly to the appli-
cant’s Web site (if available). 

(d) Term of certification. (1) The effec-
tive date of certification is the date 
that the applicant receives a notice of 
certification from USDA. Except as 
specified in paragraphs (d)(2)(i) through 
(d)(2)(iii) of this section, certifications 
will remain in effect as long as the 
product is manufactured and marketed 
in accordance with the approved appli-
cation and the requirements of this 
subpart. 

(2)(i) If the product formulation of a 
certified product is changed such that 
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the biobased content of the product is 
reduced to a level below that reported 
in the approved application, the exist-
ing certification will not be valid for 
the product under the revised condi-
tions and the manufacturer or vendor, 
as applicable, and its designated rep-
resentatives must discontinue affixing 
the certification mark to the product 
and must not initiate any further ad-
vertising of the product using the cer-
tification mark. USDA will consider a 
product under such revised conditions 
to be a reformulated product, and the 
manufacturer or vendor, as applicable, 
must submit a new application for cer-
tification using the procedures speci-
fied in paragraph (a) of this section. 

(ii) If the product formulation of a 
certified product is changed such that 
the biobased content of the product is 
increased from the level reported in 
the approved application, the existing 
certification will continue to be valid 
for the product. 

(iii) If the applicable required min-
imum biobased content for a product to 
be eligible to display the certification 
mark is revised by USDA, manufactur-
ers and vendors may continue to label 
their previously certified product only 
if it meets the new minimum biobased 
content level. In those cases where the 
biobased content of a certified product 
fails to meet the new minimum 
biobased content level, USDA will no-
tify the manufacturer or vendor that 
their certification is no longer valid. 
Such manufacturers and vendors must 
increase the biobased content of their 
product to a level at or above the new 
minimum biobased content level and 
must re-apply for certification within 
60 days if they wish to continue to use 
the certification mark. Manufacturers 
and vendors who have re-applied for 
certification may continue using the 
existing certification mark until they 
receive notification from USDA on the 
results of their re-application for cer-
tification. 

[76 FR 3806, Jan. 20, 2011. Redesignated and 
amended at 76 FR 53632, Aug. 29, 2011] 

§ 3202.6 Appeal processes. 
An applicant for certification may 

appeal a notice of denial of certifi-
cation to the Program Manager. Enti-
ties that have received a notice of vio-

lation, and manufacturers and vendors 
of certified biobased products who have 
received a notice of suspension or rev-
ocation, may appeal to the Program 
Manager. 

(a)(1) Appeals to the Program Man-
ager must be filed within 30 days of re-
ceipt by the appellant of a notice of de-
nial of certification, a notice of viola-
tion, a notice of suspension, or a notice 
of revocation. Appeals must be filed in 
writing and addressed to: Program 
Manager, USDA Voluntary Labeling 
Program for Biobased Products, Room 
361, Reporters Building, 300 Seventh 
Street, SW., Washington, DC 20024. 

(2) All appeals must include a copy of 
the adverse decision and a statement of 
the appellant’s reasons for believing 
that the decision was not made in ac-
cordance with applicable program reg-
ulations, policies, or procedures, or 
otherwise was not proper. 

(b)(1) If the Program Manager sus-
tains an applicant’s appeal of a notice 
of denial of certification, USDA will 
issue a notice of certification to the 
applicant for its biobased product. 

(2) If the Program Manager sustains 
a manufacturer’s or vendor’s appeal of 
a notice of violation, USDA will re-
scind the notice and no further action 
will be taken by USDA. 

(3) If the Program Manager sustains 
a manufacturer’s or vendor’s appeal of 
a notice of suspension, the manufac-
turer, vendor, and their designated rep-
resentative(s) may immediately re-
sume affixing the certification mark to 
the certified biobased product and 
USDA will reinstate the product’s in-
formation to the USDA BioPreferred 
Program Web site. 

(4) If the Program Manager sustains 
a manufacturer’s or vendor’s appeal of 
a notice of revocation, the manufac-
turer or vendor, and its designated rep-
resentatives may immediately resume 
affixing the certification mark to the 
certified biobased product and sell and 
distribute the certified biobased prod-
uct with the certification mark. In ad-
dition, USDA will reinstate the prod-
uct’s information to the USDA BioPre-
ferred Program Web site. 

(c) If the Program Manager sustains 
a manufacturer’s or vendor’s appeal of 
its product’s exclusion from the pro-
gram, the manufacturers or vendors 
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