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(d) Maximum loss. The maximum 
amount the Agency will pay the lender 
under the loan guarantee will be any 
loss sustained by such lender on the 
guaranteed portion including: 

(1) The pro rata share of principal 
and interest indebtedness as evidenced 
by the note or by assumption agree-
ment; 

(2) Any loan subsidy due and owing; 
(3) The pro rata share of principal 

and interest indebtedness on secured 
protective and emergency advances 
made in accordance with this subpart; 
and 

(4) Principal and interest indebted-
ness on recapture debt pursuant to a 
shared appreciation agreement. Pro-
vided that the lender has paid the 
Agency its pro rata share of the recap-
ture amount due. 

[64 FR 7378, Feb. 12, 1999, as amended at 68 
FR 7695, Feb. 18, 2003; 72 FR 63297, Nov. 8, 
2007; 75 FR 54014, Sept. 3, 2010] 

§ 762.130 Loan approval and issuing 
the guarantee. 

(a) Processing timeframes. (1) Standard 
eligible lenders. Complete applications 
from Standard Eligible Lenders will be 
approved or rejected, and the lender 
notified in writing, no later than 30 
calendar days after receipt. 

(2) CLP and PLP lenders. 
(i) Complete applications from CLP 

or PLP lenders will be approved or re-
jected not later than 14 calendar days 
after receipt. 

(ii) For PLP lenders, if the 14 day 
time frame is not met, the proposed 
guaranteed loan will automatically be 
approved, subject to funding, and re-
ceive an 80 or 95 percent guarantee for 
FO or OL loans, and 75 percent guar-
antee for CL, as appropriate. 

(3) Complete applications. For pur-
poses of determining the application 
processing timeframes, an application 
will be not be considered complete 
until all information required to make 
an approval decision, including the in-
formation for an environmental review, 
is received by the Agency. 

(4) The Agency will confirm the date 
an application is received with a writ-
ten notification to the lender. 

(b) Funding preference. Loans are ap-
proved subject to the availability of 
funding. When it appears that there are 

not adequate funds to meet the needs 
of all approved applicants, applications 
that have been approved will be placed 
on a preference list according to the 
date of receipt of a complete applica-
tion. If approved applications have 
been received on the same day, the fol-
lowing will be given priority: 

(1) An application from a veteran 
(2) An application from an Agency di-

rect loan borrower 
(3) An application from a applicant 

who: 
(i) Has a dependent family, 
(ii) Is an owner of livestock and farm 

implements necessary to successfully 
carry out farming operations, or 

(iii) Is able to make down payments. 
(4) Any other approved application. 
(c) Conditional commitment. (1) The 

lender must meet all of the conditions 
specified in the conditional commit-
ment to secure final Agency approval 
of the guarantee. 

(2) The lender, after reviewing the 
conditions listed on the conditional 
commitment, will complete, execute, 
and return the form to the Agency. If 
the conditions are not acceptable to 
the lender, the Agency may agree to al-
ternatives or inform the lender and the 
applicant of their appeal rights. 

(d) Lender requirements prior to issuing 
the guarantee—(1) Lender certification. 
The lender will certify as to the fol-
lowing on the appropriate Agency 
form: 

(i) No major changes have been made 
in the lender’s loan or line of credit 
conditions and requirements since sub-
mission of the application (except 
those approved in the interim by the 
Agency in writing); 

(ii) Required hazard, flood, crop, 
worker’s compensation, and personal 
life insurance (when required) are in ef-
fect; 

(iii) Truth in lending requirements 
have been met; 

(iv) All equal employment and equal 
credit opportunity and nondiscrimina-
tion requirements have been or will be 
met at the appropriate time; 

(v) The loan or line of credit has been 
properly closed, and the required secu-
rity instruments have been obtained, 
or will be obtained, on any acquired 
property that cannot be covered ini-
tially under State law; 
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(vi) The borrower has marketable 
title to the collateral owned by the 
borrower, subject to the instrument se-
curing the loan or line of credit to be 
guaranteed and subject to any other 
exceptions approved in writing by the 
Agency. When required, an assignment 
on all USDA crop and livestock pro-
gram payments has been obtained; 

(vii) When required, personal, joint 
operation, partnership, or corporate 
guarantees have been obtained; 

(viii) Liens have been perfected and 
priorities are consistent with require-
ments of the conditional commitment; 

(ix) Loan proceeds have been, or will 
be disbursed for purposes and in 
amounts consistent with the condi-
tional commitment and as specified on 
the loan application. In line of credit 
cases, if any advances have occurred, 
advances have been disbursed for pur-
poses and in amounts consistent with 
the conditional commitment and line 
of credit agreements; 

(x) There has been no material ad-
verse change in the borrower’s condi-
tion, financial or otherwise, since sub-
mission of the application; and 

(xi) All other requirements specified 
in the conditional commitment have 
been met. 

(2) Inspections. The lender must no-
tify the Agency of any scheduled in-
spections during construction and after 
the guarantee has been issued. The 
Agency may attend these field inspec-
tions. Any inspections or review per-
formed by the Agency, including those 
with the lender, are solely for the ben-
efit of the Agency. Agency inspections 
do not relieve any other parties of 
their inspection responsibilities, nor 
can these parties rely on Agency in-
spections for any purpose. 

(3) Execution of lender’s agreement. 
The lender must execute the Agency’s 
lender’s agreement and deliver it to the 
Agency. 

(4) Closing report and guarantee fees. 
(i) The lender must complete an Agen-
cy closing report form and return it to 
the Agency along with any guarantee 
fees. 

(ii) The guarantee fee is established 
by the Agency at the time the guar-
antee is obligated. The current fee 
schedule is available at http:// 
www.fsa.usda.gov and any FSA office. 

Guaranteed fees may be adjusted annu-
ally based on factors that affect pro-
gram costs. The nonrefundable fee is 
paid to the Agency by the lender. The 
fee may be passed on to the borrower 
and included in loan funds. The guar-
antee fee for the loan type will be cal-
culated as follows: 

(A) FO guarantee fee = Loan Amount 
× % guaranteed × (FO percentage estab-
lished by FSA). 

(B) OL guarantee fee = Loan Amount 
× % guaranteed × (OL percentage estab-
lished by FSA). 

(C) CL guarantee fee = Loan Amount 
× % guaranteed × (CL percentage estab-
lished by FSA). 

(iii) The following guaranteed loan 
transactions are not charged a fee: 

(A) Loans involving interest assist-
ance; 

(B) Loans where a majority of the 
funds are used to refinance an Agency 
direct loan; and 

(C) Loans to beginning or socially 
disadvantaged farmers involved in the 
direct Downpayment Loan Program or 
beginning farmers participating in a 
qualified State Beginning Farmer Pro-
gram. 

(e) Promissory notes, line of credit 
agreements, mortgages, and security 
agreements. The lender will use its own 
promissory notes, line of credit agree-
ments, real estate mortgages (includ-
ing deeds of trust and similar instru-
ments), and security agreements (in-
cluding chattel mortgages), provided: 

(1) The forms meet Agency require-
ments; 

(2) Documents comply with State law 
and regulation; 

(3) The principal and interest repay-
ment schedules are stated clearly in 
the notes and are consistent with the 
conditional commitment; 

(4) The note is executed by the indi-
vidual liable for the loan. For entities, 
the note is executed by the member 
who is authorized to sign for the enti-
ty, and by all members of the entity as 
individuals. Individual liability can be 
waived by the Agency for members 
holding less than 10 percent ownership 
in the entity if the collectability of the 
loan will not be impaired; and 

(5) When the loan purpose is to refi-
nance or restructure the lender’s own 
debt, the lender may continue to use 
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the existing debt instrument and at-
tach an allonge that modifies the 
terms of the original note. 

(f) Replacement of loan guarantee, or 
assignment guarantee agreement. If the 
guarantee or assignment guarantee 
agreements are lost, stolen, destroyed, 
mutilated, or defaced, except where the 
evidence of debt was or is a bearer in-
strument, the Agency will issue a re-
placement to the lender or holder upon 
receipt of acceptable documentation 
including a certificate of loss and an 
indemnity bond. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 63297, Nov. 8, 2007; 73 FR 74345, Dec. 8, 
2008; 75 FR 54014, Sept. 3, 2010; 76 FR 58094, 
Sept. 20, 2011] 

§§ 762.131–762.139 [Reserved] 

§ 762.140 General servicing respon-
sibilities. 

(a) General. (1) Lenders are respon-
sible for servicing the entire loan in a 
reasonable and prudent manner, pro-
tecting and accounting for the collat-
eral, and remaining the mortgagee or 
secured party of record. 

(2) The lender cannot enforce the 
guarantee to the extent that a loss re-
sults from a violation of usury laws or 
negligent servicing. 

(b) Borrower supervision. The lender’s 
responsibilities regarding borrower su-
pervision include, but are not limited 
to the following: 

(1) Ensuring loan funds are not used 
for unauthorized purposes. 

(2) Ensuring borrower compliance 
with the covenants and provisions con-
tained in the promissory note, loan 
agreement, mortgage, security instru-
ments, any other agreements, and this 
part. Any violations which indicate 
non-compliance on the part of the bor-
rower must be reported, in writing, to 
both the Agency and the borrower. 

(3) Ensuring the borrower is in com-
pliance with all laws and regulations 
applicable to the loan, the collateral, 
and the operations of the farm. 

(4) Receiving all payments of prin-
cipal and interest on the loan as they 
fall due and promptly disbursing to any 
holder its pro-rata share according to 
the amount of interest the holder has 
in the loan, less only the lender’s serv-
icing fee. 

(5) Performing an annual analysis of 
the borrower’s financial condition to 
determine the borrower’s progress. The 
annual analysis will include: 

(i) For loans secured by real estate 
only, the analysis for standard eligible 
lenders must include an analysis of the 
borrower’s balance sheet. CLP lenders 
will determine the need for the annual 
analysis based on the financial 
strength of the borrower and document 
the file accordingly. PLP lenders will 
perform an annual analysis in accord-
ance with the requirements established 
in the lender’s agreement. 

(ii) For loans secured by chattels, all 
lenders will review the borrower’s 
progress regarding business goals, 
trends and changes in financial per-
formance, and compare actual to 
planned income and expenses for the 
past year. 

(iii) An account of the whereabouts 
or disposition of all collateral. 

(iv) A discussion of any observations 
about the farm business with the bor-
rower. 

(c) Monitoring of development. The 
lender’s responsibilities regarding the 
construction, repairs, or other develop-
ment include, but are not limited to: 

(1) Determining that all construction 
is completed as proposed in the loan 
application; 

(2) Making periodic inspections dur-
ing construction to ensure that any de-
velopment is properly completed with-
in a reasonable period of time; and 

(3) Verification that the security is 
free of any mechanic’s, materialmen’s, 
or other liens which would affect the 
lender’s lien or result in a different lien 
priority from that proposed in the re-
quest for guarantee. 

(d) Loan installments. When a lender 
receives a payment from the sale of en-
cumbered property, loan installments 
will be paid in the order of lien pri-
ority. When a payment is received from 
the sale of unencumbered property or 
other sources of income, loan install-
ments will be paid in order of their due 
date. Agency approval is required for 
any other proposed payment plans. 

[64 FR 7378, Feb. 12, 1999, as amended at 69 
FR 44579, July 27, 2004] 

VerDate Mar<15>2010 19:59 Feb 25, 2013 Jkt 229018 PO 00000 Frm 00214 Fmt 8010 Sfmt 8010 Q:\07\7V7.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2013-03-12T14:53:33-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




