
958 

8 CFR Ch. V (1–1–13 Edition) § 1235.4 

other than at a Service Processing Cen-
ter, the public or private entities con-
tracted to perform such service shall 
have been approved for such use by the 
Service’s Jail Inspection Program or 
shall be performing such service under 
contract in compliance with the Stand-
ard Statement of Work for Contract 
Detention Facilities. Both programs 
are administered by the Detention and 
Deportation section having jurisdiction 
over the alien’s place of detention. 
Under no circumstances shall an alien 
be detained in facilities not meeting 
the four mandatory criteria for usage. 
These are: 

(1) 24-Hour supervision, 
(2) Conformance with safety and 

emergency codes, 
(3) Food service, and 
(4) Availability of emergency medical 

care. 
(f) Privilege of communication. The 

mandatory notification requirements 
of consular and diplomatic officers pur-
suant to § 1236.1(e) of this chapter apply 
when an inadmissible alien is detained 
for removal proceedings, including for 
purpose of conducting the credible fear 
determination. 

[62 FR 10355, Mar. 6, 1997, as amended at 64 
FR 8494, Feb. 19, 1999; 65 FR 82256, Dec. 28, 
2000; 69 FR 69497, Nov. 29, 2004] 

§ 1235.4 Withdrawal of application for 
admission. 

The Attorney General may, in his or 
her discretion, permit any alien appli-
cant for admission to withdraw his or 
her application for admission in lieu of 
removal proceedings under section 240 
of the Act or expedited removal under 
section 235(b)(1) of the Act. The alien’s 
decision to withdraw his or her applica-
tion for admission must be made volun-
tarily, but nothing in this section shall 
be construed as to give an alien the 
right to withdraw his or her applica-
tion for admission. Permission to with-
draw an application for admission 
should not normally be granted unless 
the alien intends and is able to depart 
the United States immediately. An 
alien permitted to withdraw his or her 
application for admission shall nor-
mally remain in carrier or Service cus-
tody pending departure, unless the dis-
trict director determines that parole of 

the alien is warranted in accordance 
with § 1212.5(b) of this chapter. 

[62 FR 10358, Mar. 6, 1997; 62 FR 15363, Apr. 1, 
1997; 65 FR 82256, Dec. 28, 2000] 

§ 1235.5 Preinspection. 

(a) In United States territories and pos-
sessions. For provisions of the DHS reg-
ulations with respect to examinations 
of passengers and crew in the case of 
any aircraft proceeding from Guam, 
the Commonwealth of the Northern 
Mariana Islands (beginning November 
28, 2009), Puerto Rico, or the United 
States Virgin Islands destined directly 
and without touching at a foreign port 
or place, to any other of such places, or 
to one of the States of the United 
States or the District of Columbia, see 
8 CFR 235.5. 

(b) In foreign territory. In the case of 
any aircraft, vessel, or train proceeding 
directly, without stopping, from a port 
or place in foreign territory to a port- 
of-entry in the United States, the ex-
amination and inspection of passengers 
and crew required by the Act and final 
determination of admissibility may be 
made immediately prior to such depar-
ture at the port or place in the foreign 
territory and shall have the same ef-
fect under the Act as though made at 
the destined port-of-entry in the 
United States. 

[62 FR 10358, Mar. 6, 1997, as amended at 74 
FR 55744, Oct. 28, 2009] 

§ 1235.6 Referral to immigration judge. 

(a) Notice—(1) Referral by Form I–862, 
Notice to Appear. An immigration offi-
cer or asylum officer will sign and de-
liver a Form I–862 to an alien in the 
following cases: 

(i) If, in accordance with the provi-
sions of section 235(b)(2)(A) of the Act, 
the examining immigration officer de-
tains an alien for a proceeding before 
an immigration judge under section 240 
of the Act; or 

(ii) If an asylum officer determines 
that an alien in expedited removal pro-
ceedings has a credible fear of persecu-
tion or torture and refers the case to 
the immigration judge for consider-
ation of the application for asylum, ex-
cept that, prior to January 1, 2015, an 
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alien present in or arriving in the Com-
monwealth of the Northern Mariana Is-
lands is not eligible to apply for asy-
lum but the immigration judge may 
consider eligibility for withholding of 
removal pursuant to section 241(b)(3) of 
the Act or withholding or deferral of 
removal under the Convention Against 
Torture. 

(iii) If the immigration judge deter-
mines that an alien in expedited re-
moval proceedings has a credible fear 
of persecution or torture and vacates 
the expedited removal order issued by 
the asylum officer, except that, prior 
to January 1, 2015, an alien physically 
present in or arriving in the Common-
wealth of the Northern Mariana Islands 
is not eligible to apply for asylum but 
an immigration judge may consider eli-
gibility for withholding of removal 
pursuant to section 241(b)(3) of the Act 
or withholding or deferral of removal 
under the Convention Against Torture. 

(iv) If an immigration officer verifies 
that an alien subject to expedited re-
moval under section 235(b)(1) of the Act 
has been admitted as a lawful perma-
nent resident refugee, or asylee, or 
upon review pursuant to 
§ 1235.3(b)(5)(iv) an immigration judge 
determines that the alien was once so 
admitted, provided that such status 
has not been terminated by final ad-
ministrative action, and the Service 
initiates removal proceedings against 
the alien under section 240 of the Act. 

(2) Referral by Form I–863, Notice of Re-
ferral to Immigration Judge. An immigra-
tion officer will sign and deliver a 
Form I–863 to an alien in the following 
cases: 

(i) If an asylum officer determines 
that an alien does not have a credible 
fear of persecution or torture, and the 
alien requests a review of that deter-
mination by an immigration judge; or 

(ii) If, in accordance with section 
235(b)(1)(C) of the Act, an immigration 
officer refers an expedited removal 
order entered on an alien claiming to 
be a lawful permanent resident, ref-
ugee, asylee, or U.S. citizen for whom 
the officer could not verify such status 
to an immigration judge for review of 
the order. 

(iii) If an immigration officer refers 
an applicant described in § 1208.2(b)(1) 
of this chapter to an immigration 

judge for an asylum hearing under 
§ 208.2(b)(2) of this chapter. 

(b) Certification for mental condition; 
medical appeal. An alien certified under 
sections 212(a)(1) and 232(b) of the Act 
shall be advised by the examining im-
migration officer that he or she may 
appeal to a board of medical examiners 
of the United States Public Health 
Service pursuant to section 232 of the 
Act. If such appeal is taken, the dis-
trict director shall arrange for the con-
vening of the medical board. 

[62 FR 10358, Mar. 6, 1997, as amended at 64 
FR 8494, Feb. 19, 1999; 74 FR 55744, Oct. 28, 
2009] 

§ 1235.8 Inadmissibility on security 
and related grounds. 

(a) Report. When an immigration offi-
cer or an immigration judge suspects 
that an arriving alien appears to be in-
admissible under section 212(a)(3)(A) 
(other than clause (ii)), (B), or (C) of 
the Act, the immigration officer or im-
migration judge shall order the alien 
removed and report the action prompt-
ly to the district director who has ad-
ministrative jurisdiction over the place 
where the alien has arrived or where 
the hearing is being held. The immi-
gration officer shall, if possible, take a 
brief sworn question-and-answer state-
ment from the alien, and the alien 
shall be notified by personal service of 
Form I–147, Notice of Temporary Inad-
missibility, of the action taken and the 
right to submit a written statement 
and additional information for consid-
eration by the Attorney General. The 
district director shall forward the re-
port to the regional director for further 
action as provided in paragraph (b) of 
this section. 

(b) Action by regional director. (1) In 
accordance with section 235(c)(2)(B) of 
the Act, the regional director may 
deny any further inquiry or hearing by 
an immigration judge and order the 
alien removed by personal service of 
Form I–148, Notice of Permanent Inad-
missibility, or issue any other order 
disposing of the case that the regional 
director considers appropriate. 

(2) If the regional director concludes 
that the case does not meet the cri-
teria contained in section 235(c)(2)(B) 
of the Act, the regional director may 
direct that: 
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