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PART 200 [RESERVED] 

PART 201—REGULATIONS UNDER 
THE PACKERS AND STOCKYARDS 
ACT 

DEFINITIONS 

Sec. 
201.1 Meaning of words. 
201.2 Terms defined. 

ADMINISTRATION 

201.3 Applicability of regulations in this 
part. 

201.4 Authority. 

APPLICABILITY OF INDUSTRY RULES 

201.5 Bylaws, rules and regulations, and re-
quirements of exchanges, associations, or 
other organizations; applicability, estab-
lishment. 

REGISTRATION 

201.10 Requirements and procedures. 
201.11 Suspended registrants; officers, 

agents, and employees. 

SCHEDULES OF RATES AND CHARGES 

201.17 Requirements for filing tariffs. 

GENERAL BONDING PROVISIONS 

201.27 Underwriter; equivalent in lieu of 
bonds; standard forms. 

201.28 Duplicates of bonds or equivalents to 
be filed with Regional Supervisors. 

MARKET AGENCY, DEALER AND PACKER BONDS 

201.29 Market agencies, packers and dealers 
required to file and maintain bonds. 

201.30 Amount of market agency, dealer and 
packer bonds. 

201.31 Conditions in market agency, dealer 
and packer bonds. 

201.32 Trustee in market agency, dealer and 
packer bonds. 

201.33 Persons damaged may maintain suit; 
filing and notification of claims; time 
limitations; legal expenses. 

201.34 Termination of market agency, deal-
er and packer bonds. 

PROCEEDS OF SALE 

201.39 Payment to be made to consignor or 
shipper by market agencies; exceptions. 

201.42 Custodial accounts for trust funds. 

ACCOUNTS AND RECORDS 

201.43 Payment and accounting for live-
stock and live poultry. 

201.44 Market agencies to render prompt ac-
counting for purchases on order. 

201.45 Market agencies to make records 
available for inspection by owners, con-
signors, and purchasers. 

201.49 Requirements regarding scale tickets 
evidencing weighing of livestock, live 
poultry, and feed. 

TRADE PRACTICES 

201.53 Persons subject to the Act not to cir-
culate misleading reports about market 
conditions or prices. 

201.55 Purchases, sales, acquisitions, pay-
ments and settlements to be made on ac-
tual weights. 

201.56 Market agencies selling on commis-
sion; purchases from consignment. 

201.61 Market agencies selling or purchasing 
livestock on commission; relationships 
with dealers. 

201.67 Packers not to own or finance selling 
agencies. 

201.69 Furnishing information to compet-
itor buyers. 

201.70 Restriction or limitation of competi-
tion between packers and dealers prohib-
ited. 

SERVICES 

201.71 Scales; accurate weights, repairs, ad-
justments or replacements after inspec-
tion. 

201.72 Scales; testing of. 
201.73 Scale operators to be qualified. 
201.73–1 Instructions for weighing livestock. 
201.76 Reweighing. 
201.81 Suspended registrants. 
201.82 Care and promptness in weighing and 

handling livestock and live poultry. 

INSPECTION OF BRANDS 

201.86 Brand inspection: Application for au-
thorization, registration and filing of 
schedules, reciprocal arrangements, and 
maintenance of identity of consign-
ments. 

GENERAL 

201.94 Information as to business; fur-
nishing of by packers, swine contractors, 
live poultry dealers, stockyard owners, 
market agencies, and dealers. 

201.95 Inspection of business records and fa-
cilities. 

201.96 Unauthorized disclosure of business 
information prohibited. 

201.97 Annual reports. 
201.98 Packers and dealers not to charge, 

demand, or collect commission, yardage, 
or other service charges. 

201.99 Purchase of livestock by packers on a 
carcass grade, carcass weight, or carcass 
grade and weight basis. 

VerDate Mar<15>2010 16:29 Jan 29, 2013 Jkt 229029 PO 00000 Frm 00015 Fmt 8010 Sfmt 8010 Q:\09\9V2.TXT ofr150 PsN: PC150



6 

9 CFR Ch. II (1–1–13 Edition) § 201.1 

POULTRY—PACKERS AND LIVE POULTRY 
DEALERS 

201.100 Records to be furnished poultry 
growers and sellers. 

201.108–1 Instructions for weighing live 
poultry. 

201.200 Sale of livestock to a packer on 
credit. 

201.213–201.214 [Reserved] 
201.215 Suspension of delivery of birds. 
201.216 Additional capital investments cri-

teria. 
201.217 Reasonable period of time to remedy 

a breach of contract. 
201.218 Arbitration. 

AUTHORITY: 7 U.S.C. 181–229, 229c. 

DEFINITIONS 

§ 201.1 Meaning of words. 
Words used in this part in the sin-

gular form shall be deemed to import 
the plural, and vice versa, as the case 
may demand. 

[19 FR 4524, July 22, 1954] 

§ 201.2 Terms defined.The definitions 
of terms contained in the Act shall 
apply to such terms when used in 
the Regulations under the Packers 
and Stockyards Act, 9 CFR part 201; 
Rules of Practice Governing Pro-
ceedings under the Packers and 
Stockyards Act, 9 CFR part 202; 
Statements of General Policy under 
the Packers and Stockyards Act, 9 
CFR part 203; and Organization and 
Functions, 9 CFR part 204. In addi-
tion the following terms used in 
these parts shall be construed to 
mean: 

(a) Act means the Packers and Stock-
yards Act, 1921, as amended and supple-
mented (7 U.S.C. 181 et seq.). 

(b) Department means the United 
States Department of Agriculture. 

(c) Secretary means the Secretary of 
Agriculture of the United States, or 
any officer or employee of the Depart-
ment authorized to act for the Sec-
retary. 

(d) Administration or agency means 
the Grain Inspection, Packers and 
Stockyards Administration (Packers 
and Stockyards Programs). 

(e) Administrator or agency head 
means the Administrator of the Ad-
ministration or any person authorized 
to act for the Administrator. 

(f) Regional Supervisor means the re-
gional supervisor of the Grain Inspec-

tion, Packers and Stockyards Adminis-
tration (Packers and Stockyards Pro-
grams) for a given area or any person 
authorized to act for the regional su-
pervisor. 

(g) Person means individuals, partner-
ships, corporations, and associations. 

(h) Registrant means any person reg-
istered pursuant to the provisions of 
the Act and the regulations in this 
part. 

(i) Stockyard means a livestock mar-
ket which has received notice under 
section 302(b) of the Act that it has 
been determined by the Secretary to 
come within the definition of ‘‘stock-
yard’’ under section 302(a) of the Act. 

(j) Schedule means a tariff of rates 
and charges filed by stockyard owners 
and market agencies. 

(k) Custom Feedlot means any facility 
which is used in its entirety or in part 
for the purpose of feeding livestock for 
the accounts of others, but does not in-
clude feeding incidental to the sale or 
transportation of livestock. 

(l) [Reserved] 
(m) Principal part of performance 

means the raising of, and caring for 
livestock or poultry, when used in con-
nection with a livestock or poultry 
production contract. 

(n) Additional capital investment 
means a combined amount of $12,500 or 
more per structure paid by a poultry 
grower or swine production contract 
grower over the life of the poultry 
growing arrangement or swine produc-
tion contract beyond the initial invest-
ment for facilities used to grow, raise 
and care for poultry or swine. Such 
term includes the total cost of up-
grades to the structure, upgrades of 
equipment located in and around each 
structure, goods and professional serv-
ices that are directly attributable to 
the additional capital investment. The 
term does not include costs of mainte-
nance or repair. 

(o) Suspension of delivery of birds 
means the failure of a live poultry 
dealer to deliver a new poultry flock 
before the date payment is due to a 
poultry grower for the previous flock 
under section 410 of the Act.≤[46 FR 
50510, Oct. 14, 1981, as amended at 76 FR 
76888, Dec. 9, 2011] 
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ADMINISTRATION 

§ 201.3 Applicability of regulations in 
this part. 

(a) Applicability to live poultry dealers. 
The regulations in this part when ap-
plicable to live poultry dealers shall 
apply to all stages of a live poultry 
dealer’s poultry production, including 
pullets, laying hens, breeders and broil-
ers, excluding egg-type pullets, hens 
that only produce table eggs, and 
breeder flocks for the egg industry. 

(b) Effective dates. The regulations in 
this part, when governing or affecting 
contracts, shall apply to any poultry 
growing arrangement, swine produc-
tion contract, or any other livestock or 
poultry contract entered into, amend-
ed, altered, modified, renewed or ex-
tended after February 7, 2012. 

[76 FR 76889, Dec. 9, 2011] 

§ 201.4 Authority. The Administrator 
shall perform such duties as the 
Secretary may require in enforcing 
the provisions of the act and the 
regulations in this part. 

[19 FR 4524, July 22, 1954. Redesignated at 76 
FR 76889, Dec. 9, 2011] 

APPLICABILITY OF INDUSTRY RULES 

§ 201.5 Bylaws, rules and regulations, 
and requirements of exchanges, as-
sociations, or other organizations; 
applicability, establishment. (a) The 
regulations in this part shall not 
prevent the legitimate application 
or enforcement of any valid bylaw, 
rule or regulation, or requirement 
of any exchange, association, or 
other organization, or any other 
valid law, rule or regulation, or re-
quirement to which any packer, 
stockyard owner, market agency, or 
dealer shall be subject which is not 
inconsistent or in conflict with the 
act and the regulations in this part. 

(b) Market agencies selling livestock 
on commission shall not, in carrying 
out the statutory duty imposed upon 
them by section 307 of title III of the 
act, permit dealers, packers, or others 
representing interests which conflict 
with those of consignors, to partici-
pate, directly or indirectly, in deter-
mination of the need for, or in the es-
tablishment of, regulations governing, 
or practices relating to, the respon-

sibilities, duties, or obligations of such 
market agencies to their consignors. 

(7 U.S.C. 181 et seq.) 

[19 FR 4524, July 22, 1954, as amended at 44 
FR 45361, Aug. 2, 1979. Redesignated at 76 FR 
76889, Dec. 9, 2011] 

REGISTRATION 

§ 201.10 Requirements and procedures. 
(a) Every person operating or desir-

ing to operate as a market agency or 
dealer as defined in section 301 of the 
Act (7 U.S.C. 201) must apply for reg-
istration. To apply, such persons must 
file a properly executed application for 
registration on a form furnished by the 
Agency. Each applicant must file an 
application for registration with the 
regional office for the region where the 
applicant has his or her primary place 
of business, and file and maintain a 
bond as required in §§ 201.27 through 
201.34 (9 CFR 201.27 through 201.34). 

(b) If, upon review of an application, 
the Administrator has reason to be-
lieve the applicant is unfit to engage in 
the activity for which application has 
been made, a proceeding shall be insti-
tuted promptly affording the applicant 
the opportunity for a full hearing, in 
accordance with the Department’s Rule 
of Practice Governing Formal Adju-
dicatory Proceedings (7 CFR Subpart 
H), to show cause why the application 
for registration should not be denied. If 
after the hearing the application is de-
nied, as soon as the issue(s) that 
formed the basis of the denial have 
been remedied, the applicant may file a 
new application for registration. 

(c) Any person regularly employed on 
salary, or other comparable method of 
compensation, by a packer to buy live-
stock for such packer is subject to the 
regulation requirements of this sec-
tion. Such person must be registered as 
a dealer to purchase livestock for 
slaughter on behalf of the packer. 

(d) Every person clearing or desiring 
to clear the buying operations of other 
registrants must apply for registration 
as a market agency providing clearing 
services by filing a properly executed 
application on a form furnished by the 
Agency, and file and maintain a bond 
as required in §§ 201.27 through 201.34. 

(e) If an application for registration 
is granted, a market agency or dealer 
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receives an acceptance letter from the 
Agency that issues the registration 
number and the effective date of the 
registration. Each registration issued 
in accordance with this section will not 
expire, provided that the registrant 
timely files its annual report with the 
Agency as required in section 201.97. 
Failure of a registrant to file an annual 
report by the date required in section 
201.97 will result in the issuance of a 
default notice. Thirty days after re-
ceipt of the default notice, the reg-
istration will expire if the Agency does 
not receive an annual report from the 
registrant. A registrant who fails to 
renew its registration in a timely man-
ner, and continues to operate, will be 
engaged in business subject to the Act 
without a valid registration in viola-
tion of section 303 of the Act (7 U.S.C. 
203). 

(f) Registrations that expire during a 
period of suspension imposed as a re-
sult of an order or injunction may be 
renewed, but the renewal will not be ef-
fective until the specified suspension 
period terminates. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 203, 204, 207, 217a, 222 and 228) 

[49 FR 33003, Aug. 20, 1984, as amended at 54 
FR 37094, Sept. 7, 1989; 56 FR 2127, Jan. 22, 
1991; 68 FR 75388, Dec. 31, 2003; 75 FR 6300, 
Feb. 9, 2010] 

§ 201.11 Suspended registrants; offi-
cers, agents, and employees. 

Any person whose registration has 
been suspended, or any person who was 
responsible for or participated in the 
violation on which the order of suspen-
sion was based, may not register in his 
own name or in any other manner 
within the period during which the 
order of suspension is in effect, and no 
partnership or corporation in which 
any such person has a substantial fi-
nancial interest or exercises manage-
ment responsibility or control may be 
registered during such period. 

(7 U.S.C. 203, 204, 207, 217a and 228) 

[49 FR 33003, Aug. 20, 1984] 

SCHEDULES OF RATES AND CHARGES 

§ 201.17 Requirements for filing tariffs. 
(a) Schedules of rate changes for stock-

yard services. Each stockyard owner 
and market agency operating at a post-
ed stockyard shall file with the re-
gional supervisor for the region in 
which they operate a signed copy of all 
schedules of rates and charges, supple-
ments and amendments thereto. The 
schedules, supplements and amend-
ments must be conspicuously posted 
for public inspection at the stockyard, 
and filed with the regional supervisor, 
at least 10 days before their effective 
dates, except as provided in paragraphs 
(b) and (c) of this section. Each sched-
ule, supplement and amendment shall 
set forth its effective date, a descrip-
tion of the stockyard services rendered, 
the stockyard at which it applies, the 
name and address of the stockyard 
owner or market agency, the kind of 
livestock covered by it, and any rules 
or regulations which affect any rate or 
charge contained therein. Each sched-
ule of rates and charges filed shall be 
designated by successive numbers. 
Each supplement and amendment to 
such schedule shall be numbered and 
shall designate the number of the 
schedule which it supplements or 
amends. 

(b) Feed charges. When the schedule 
in effect provides for feed charges to be 
based on an average cost plus a speci-
fied margin, the 10-day filing and no-
tice provision contained in section 
306(c) of the Act is waived. A schedule 
of the current feed charges based on av-
erage feed cost and showing the effec-
tive date shall be conspicuously posted 
at the stockyard at all times. Changes 
in feed charges may become effective 2 
days after the change is posted at the 
stockyard. 

(c) Professional veterinary services. The 
10-day filing and notice provision con-
tained in section 306(a) of the Act is 
waived for a schedule of charges for 
professional veterinary services. A 
schedule of charges for professional 
veterinary services rendered by a vet-
erinarian at a posted stockyard shall 
be conspicuously posted at the stock-
yard at all times. The schedule of 
charges and any supplement or amend-
ment thereto may become effective 2 
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days after the schedule, supplement, or 
amendment is posted at the stockyard. 

(d) Joint schedules. If the same sched-
ule is to be observed by more than one 
market agency operating at any one 
stockyard, one schedule will suffice for 
such market agencies. The names and 
business addresses of those market 
agencies adhering to such schedule 
must appear on the schedule. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 203, 204, 207, 217a, 222 and 228) 

[49 FR 33003, Aug. 20, 1984, as amended at 68 
FR 75388, Dec. 31, 2003] 

GENERAL BONDING PROVISIONS 

§ 201.27 Underwriter; equivalent in 
lieu of bonds; standard forms. 

(a) The surety on bonds maintained 
under the regulations in this part shall 
be a surety company which is currently 
approved by the United States Treas-
ury Department for bonds executed to 
the United States; and which has not 
failed or refused to satisfy its legal ob-
ligations under bonds issued under said 
regulations. 

(b) Any packer, market agency, or 
dealer required to maintain a surety 
bond under these regulations may elect 
to maintain, in whole or partial substi-
tution for such surety bond, a bond 
equivalent as provided below. The total 
amount of any such surety bond, equiv-
alent, or combination thereof, must be 
the total amount of the surety bond 
otherwise required under these regula-
tions. Any such bond equivalent must 
be in the form of: 

(1) A trust fund agreement governing 
funds actually deposited or invested in 
fully negotiable obligations of the 
United States or Federally-insured de-
posits or accounts in the name of and 
readily convertible to currency by a 
trustee as provided in § 201.32, or 

(2) A trust agreement governing 
funds which may be drawn by a trustee 
as provided in § 201.32, under one or 
more irrevocable, transferrable, stand-
by letters of credit, issued by a Feder-
ally-insured bank or institution and 
physically received and retained by 
such trustee. 

(c) The provisions of §§ 201.27 through 
201.34 shall be applicable to the trust 
fund agreements, trust agreements and 

letters of credit authorized in para-
graph (b) of this section. 

(d) Bonds, trust fund agreements, let-
ters of credit and trust agreements 
shall be filed on forms approved by the 
Administrator. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[56 FR 2128, Jan. 22, 1991, as amended at 61 
FR 36279, July 10, 1996; 62 FR 11759, Mar. 13, 
1997; 68 FR 75388, Dec. 31, 2003] 

§ 201.28 Duplicates of bonds or equiva-
lents to be filed with Regional Su-
pervisors. 

Fully executed duplicates of bonds, 
trust fund agreements, and trust agree-
ments maintained under the regula-
tions in this part, and fully executed 
duplicates of all endorsements, amend-
ments, riders, indemnity agreements, 
and other attachments thereto, and 
photographically reproduced copies of 
any letter of credit or amendment 
thereto, shall be filed with the Re-
gional Supervisor for the region in 
which the registrant, packer, or person 
applying for registration resides, or in 
the case of a corporation, where the 
corporation has its home office: Pro-
vided, that if such registrant, packer, 
or person does not engage in business 
in such area, the foregoing documents 
shall be filed with the Regional Super-
visor for the region in which the place 
of business of the registrant or packer 
or person is located. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[56 FR 2128, Jan. 22, 1991, as amended at 68 
FR 75388, Dec. 31, 2003] 

MARKET AGENCY, DEALER AND PACKER 
BONDS 

§ 201.29 Market agencies, packers and 
dealers required to file and main-
tain bonds. 

(a) Every market agency, packer, and 
dealer, except as provided in paragraph 
(d) of this section, and except packer 
buyers registered as dealers to pur-
chase livestock for slaughter only, 
shall execute and maintain a reason-
able bond on forms approved by the Ad-
ministrator containing the appropriate 
condition clauses, as set forth in 
§ 201.31 of the regulations, applicable to 
the activity or activities in which the 
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person or persons propose to engage, to 
secure the performance of obligations 
incurred by such market agency, pack-
er, or dealer. No market agency, pack-
er, or dealer required to maintain a 
bond shall conduct his operations un-
less there is on file and in effect a bond 
complying with the regulations in this 
part. 

(b) Every market agency buying on a 
commission basis and every dealer buy-
ing for his own account or for the ac-
counts of others shall file and maintain 
a bond. If a registrant operates as both 
a market agency buying on a commis-
sion basis and as a dealer, only one 
bond to cover both buying operations 
need be filed. Any person operating as 
a market agency selling on a commis-
sion basis and as a market agency buy-
ing on a commission basis or as a deal-
er shall file and maintain separate 
bonds to cover his selling and buying 
operations. 

(c) Each market agency and dealer 
whose buying operations are cleared by 
another market agency shall be named 
as clearee in the bond filed and main-
tained by the market agency registered 
to provide clearing services. Each mar-
ket agency selling livestock on a com-
mission basis shall file and maintain 
its own bond. 

(d) Every packer purchasing live-
stock, directly or through an affiliate 
or employee or a wholly-owned sub-
sidiary, except those packers whose an-
nual purchases do not exceed $500,000, 
shall file and maintain a reasonable 
bond. In the event a packer maintains 
a wholly-owned subsidiary or affiliate 
to conduct its livestock buying, the 
wholly-owned subsidiary or affiliate 
shall be registered as a packer buyer 
for its parent packer firm, and the re-
quired bond shall be maintained by the 
parent packer firm. 

(7 U.S.C. 204, 228(a)) 

[48 FR 8806, Mar. 2, 1983] 

§ 201.30 Amount of market agency, 
dealer and packer bonds. 

(a) Market agency selling livestock on 
commission. To compute the required 
amount of bond coverage, divide the 
dollar value of livestock sold during 
the preceding business year, or the sub-
stantial part of that business year, in 

which the market agency did business, 
by the actual number of days on which 
livestock was sold. The divisor (the 
number of days on which livestock was 
sold) shall not exceed 130. The amount 
of bond coverage must be the next mul-
tiple of $5,000 above the amount so de-
termined. When the computation ex-
ceeds $50,000, the amount of bond cov-
erage need not exceed $50,000 plus 10 
percent of the excess over $50,000, 
raised to the next $5,000 multiple. In no 
case shall the amount of bond coverage 
for a market agency selling on com-
mission be less than $10,000 or such 
higher amount as required to comply 
with any State law. 

(b) Market agency buying on commis-
sion or dealer. The amount of bond cov-
erage must be based on the average 
amount of livestock purchased by the 
dealer or market agency during a pe-
riod equivalent to 2 business days. To 
compute the required amount of bond 
coverage, divide the total dollar value 
of livestock purchased during the pre-
ceding business year, or substantial 
part of that business year, in which the 
dealer or market agency or both did 
business, by one-half the number of 
days on which business was conducted. 
The number of days in any business 
year, for purposes of this regulation, 
shall not exceed 260. Therefore, the di-
visor (one-half the number of days on 
which business was conducted) shall 
not exceed 130. The amount of the bond 
coverage must be the next multiple of 
$5,000 above the amount so determined. 
When the computation exceeds $75,000, 
the amount of bond coverage need not 
exceed $75,000 plus 10 percent of the ex-
cess over $75,000, raised to the next 
$5,000 multiple. In no case shall the 
amount of bond coverage be less than 
$10,000 or such higher amount as re-
quired to comply with any State law. 

(c) Market agency acting as clearing 
agency. The amount of bond coverage 
must be based on the average amount 
of livestock purchased by all persons 
for whom the market agency served as 
a clearor during a period equivalent to 
2 business days. To compute the re-
quired amount of bond coverage, divide 
the total dollar value of livestock pur-
chased by all persons for whom the 

VerDate Mar<15>2010 16:29 Jan 29, 2013 Jkt 229029 PO 00000 Frm 00020 Fmt 8010 Sfmt 8010 Q:\09\9V2.TXT ofr150 PsN: PC150



11 

Grain Inspection, Packers and Stockyards Administration, USDA § 201.31 

market agency served as a clearor dur-
ing the preceding business year, or sub-
stantial part of that business year, in 
which the market agency acting as 
clearing agency did business, by one- 
half the number of days on which busi-
ness was conducted. The number of 
days in any business year, for purposes 
of this regulation, shall not exceed 260. 
Therefore, the divisor (one-half the 
number of days on which business was 
conducted) shall not exceed 130. The 
amount of bond coverage must be the 
next multiple of $5,000 above the 
amount so determined. When the com-
putation exceeds $75,000, the amount of 
bond coverage need not exceed $75,000 
plus 10 percent of the excess over 
$75,000, raised to the next $5,000 mul-
tiple. In no case shall the amount of 
bond coverage be less than $10,000 or 
such higher amount as required to 
comply with any State law. 

(d) Packer. The amount of bond cov-
erage must be based on the average 
amount of livestock purchased by the 
packer during a period equivalent to 2 
business days. To compute the required 
amount of bond coverage, divide the 
total dollar value of livestock pur-
chased during the preceding business 
year, or substantial part of that busi-
ness year, in which the packer did busi-
ness, by one-half the number of days on 
which business was conducted. The 
number of days in any business year, 
for purposes of this regulation, shall 
not exceed 260. Therefore, the divisor 
(one-half the number of days on which 
business was conducted) shall not ex-
ceed 130. The amount of the bond cov-
erage must be the next multiple of 
$5,000 above the amount so determined. 
In no case shall the amount of bond 
coverage for a packer be less than 
$10,000. 

(e) If a person applying for registra-
tion as a market agency or dealer has 
been engaged in the business of han-
dling livestock before the date of the 
application, the value of the livestock 
handled, if representative of future op-
erations, must be used in computing 
the required amount of bond coverage. 
If the applicant for registration is a 
successor in business to a registrant 
formerly subject to these regulations, 
the amount of bond coverage of the ap-
plicant must be at least that amount 

required of the prior registrant, unless 
otherwise determined by the Adminis-
trator. If a packer becomes subject to 
these regulations, the value of live-
stock purchased, if representative of 
future operations, must be used in 
computing the required amount of 
bond coverage. If a packer is a suc-
cessor in business to a packer formerly 
subject to these regulations, the 
amount of bond coverage of the suc-
cessor must be at least that amount re-
quired of the prior packer, unless oth-
erwise determined by the Adminis-
trator. 

(f) Whenever the Administrator has 
reason to believe that a bond is inad-
equate to secure the performance of 
the obligations of the market agency, 
dealer or packer covered thereby, the 
Administrator shall notify such person 
to adjust the bond to meet the require-
ments the Administrator determines to 
be reasonable. 

(7 U.S.C. 204, 228(a)) 

[48 FR 8806, Mar. 2, 1983] 

§ 201.31 Conditions in market agency, 
dealer and packer bonds. 

Each market agency, dealer and 
packer bond shall contain conditions 
applicable to the activity or activities 
in which the person or persons named 
as principal or clearees in the bond pro-
pose to engage, which conditions shall 
be as follows or in terms to provide 
equivalent protection: 

(a) Condition Clause No. 1: When the 
principal sells livestock for the accounts 
of others. If the said principal shall pay 
when due to the person or persons enti-
tled thereto the gross amount, less 
lawful charges, for which all livestock 
is sold for the accounts of others by 
said principal. 

(b) Condition Clause No. 2: When the 
principal buys livestock for his own ac-
count or for the accounts of others. If the 
said principal shall pay when due to 
the person or persons entitled thereto 
the purchase price of all livestock pur-
chased by said principal for his own ac-
count or for the accounts of others, and 
if the said principal shall safely keep 
and properly disburse all funds, if any, 
which come into his hands for the pur-
pose of paying for livestock purchased 
for the accounts of others. 
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(c) Condition Clause No. 3: When the 
principal clears other registrants buying 
livestock and thus is responsible for the 
obligations of such other registrants. If 
the said principal, acting as a clearing 
agency responsible for the financial ob-
ligations of other registrants engaged 
in buying livestock, viz: (Insert here 
the names of such other registrants as 
they appear in the application for reg-
istration), or if such other registrants, 
shall (1) pay when due to the person or 
persons entitled thereto the purchase 
price of all livestock purchased by such 
other registrants for their own account 
or for the accounts of others; and (2) 
safely keep and properly disburse all 
funds coming into the hands of such 
principal or such other registrants for 
the purpose of paying for livestock pur-
chased for the accounts of others. 

(d) Condition Clause No. 4: When the 
principal buys livestock for his own ac-
count as a packer. If the said principal 
shall pay when due to the person or 
persons entitled thereto the purchase 
price of all livestock purchased by said 
principal for his own account. 

[47 FR 32695, July 29, 1982] 

§ 201.32 Trustee in market agency, 
dealer and packer bonds. 

Bonds may be in favor of a trustee 
who shall be a financially responsible, 
disinterested person satisfactory to the 
Administrator. State officials, secre-
taries or other officers of livestock ex-
changes or of similar trade associa-
tions, attorneys at law, banks and 
trust companies, or their officers, are 
deemed suitable trustees. If a trustee is 
not designated in the bond and action 
is taken to recover damages for breach 
of any condition thereof, the Adminis-
trator shall designate a person to act 
as trustee. In those States in which a 
State official is required by statute to 
act or has agreed to act as trustee, 
such official shall be designated by the 
Administrator as trustee when a des-
ignation by the Administrator becomes 
necessary. 

[41 FR 53774, Dec. 9, 1976] 

§ 201.33 Persons damaged may main-
tain suit; filing and notification of 
claims; time limitations; legal ex-
penses. 

Each bond and each bond equivalent 
filed pursuant to the regulations in 
this part shall contain provisions that: 

(a) Any person damaged by failure of 
the principal to comply with any con-
dition clause of the bond or bond equiv-
alent may maintain suit to recover on 
the bond or bond equivalent even 
though such person is not a party 
named in the bond or bond equivalent; 

(b) Any claim for recovery on the 
bond or bond equivalent must be filed 
in writing with either the surety, if 
any, or the trustee, if any, or the Ad-
ministrator, and whichever of these 
parties receives such a claim shall no-
tify the other such party or parties at 
the earliest practical date; 

(c) The Administrator is authorized 
to designate a trustee pursuant to 
§ 201.32; 

(d) The surety on the bond, or the 
trustee on the bond equivalent, as the 
case may be, shall not be liable to pay 
any claim if it is not filed in writing 
within 60 days from the date of the 
transaction on which the claim is 
based or if suit thereon is commenced 
less than 120 days or more than 547 
days from the date of the transaction 
on which the claim is based; 

(e) The proceeds of the bond or bond 
equivalent, as the case may be, shall 
not be used to pay fees, salaries, or ex-
penses for legal representation of the 
surety or the principal. 

[56 FR 2128, Jan. 22, 1991] 

§ 201.34 Termination of market agen-
cy, dealer and packer bonds. 

(a) Each bond shall contain a provi-
sion requiring that, prior to termi-
nating such bond, at least 30 days no-
tice in writing shall be given to the Ad-
ministrator, Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs), U.S. 
Department of Agriculture, Wash-
ington, DC 20250, by the party termi-
nating the bond. Such provision may 
state that in the event the surety 
named therein writes a replacement 
bond for the same principal, the 30-day 
notice requirement may be waived and 
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the bond will be terminated as of the 
effective date of the replacement bond. 

(b) Each bond filed by a market agen-
cy who clears other registrants who are 
named in the bond shall contain a pro-
vision requiring that, prior to termi-
nating the bond coverage of any 
clearee named therein, at least 30 days 
notice in writing shall be given to the 
Administrator, Grain Inspection, Pack-
ers and Stockyards Administration 
(Packers and Stockyards Programs), 
U.S. Department of Agriculture, Wash-
ington, DC 20250, by the surety. Such 
written notice shall be in the form of a 
rider or endorsement to be attached to 
the bond of the clearing agency. 

(c) Each trust fund agreement and 
trust agreement shall contain a provi-
sion requiring that, prior to termi-
nating such agreement, at least 30 days 
notice in writing shall be given to the 
Administrator, Grain Inspection, Pack-
ers and Stockyards Administration, 
U.S. Department of Agriculture, Wash-
ington, DC 20250, by the party termi-
nating the agreement. Such provision 
shall state that in the event the prin-
cipal named therein files an acceptable 
bond or bond equivalent to replace the 
agreement, the 30-day notice require-
ment may be waived and the agree-
ment will be terminated as of the effec-
tive date of the replacement bond or 
bond equivalent. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[47 FR 32695, July 29, 1982, as amended at 54 
FR 26349, June 23, 1989; 61 FR 36279, July 10, 
1996; 68 FR 75388, Dec. 31, 2003] 

PROCEEDS OF SALE 

§ 201.39 Payment to be made to con-
signor or shipper by market agen-
cies; exceptions. 

(a) No market agency shall, except as 
provided in paragraph (b) of this sec-
tion, pay the net proceeds or any part 
thereof, arising from the sale of live-
stock consigned to it for sale, to any 
person other than the consignor or 
shipper of such livestock except upon 
an order from the Secretary or a court 
of competent jurisdiction, unless (1) 
such market agency has reason to be-
lieve that such person is the owner of 
the livestock, (2) such person holds a 
valid, unsatisfied mortgage or lien 

upon the particular livestock, or (3) 
such person holds a written order au-
thorizing such payment executed by 
the owner at the time of or imme-
diately following the consignment of 
such livestock: Provided, That this 
paragraph shall not apply to deduc-
tions made from sales proceeds for the 
purpose of financing promotion and re-
search activities, including educational 
activities, relating to livestock, meat, 
and other products covered by the Act, 
carried out by producer-sponsored or-
ganizations. 

(b) The net proceeds arising from the 
sale of livestock, the ownership of 
which has been questioned by a market 
agency duly authorized to inspect 
brands, marks, and other identifying 
characteristics of livestock may be 
paid in accordance with the directions 
of such brand inspection agency if the 
laws of the State from which such live-
stock originated or was shipped to 
market make provision for payment of 
the proceeds in the manner directed by 
the brand inspection agency and if the 
market agency to which the livestock 
was consigned, and the consignor or 
consignors concerned, are unable to es-
tablish the ownership of the livestock 
within a reasonable period of time, not 
to exceed 60 days after sale. 

(7 U.S.C. 181 et seq.) 

[19 FR 4528, July 22, 1954, as amended at 28 
FR 7218, July 13, 1963; 44 FR 45361, Aug. 2, 
1979] 

§ 201.42 Custodial accounts for trust 
funds. 

(a) Payments for livestock are trust 
funds. Each payment that a livestock 
buyer makes to a market agency sell-
ing on commission is a trust fund. 
Funds deposited in custodial accounts 
are also trust funds. 

(b) Custodial accounts for shippers’ pro-
ceeds. Every market agency engaged in 
selling livestock on a commission or 
agency basis shall establish and main-
tain a separate bank account des-
ignated as ‘‘Custodial Account for 
Shippers’ Proceeds,’’ or some similar 
identifying designation, to disclose 
that the depositor is acting as a fidu-
ciary and that the funds in the account 
are trust funds. 
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(c) Deposits in custodial accounts. The 
market agency shall deposit in its cus-
todial account before the close of the 
next business day (the next day on 
which banks are customarily open for 
business whether or not the market 
agency does business on that day) after 
livestock is sold (1) the proceeds from 
the sale of livestock that have been 
collected, and (2) an amount equal to 
the proceeds receivable from the sale of 
livestock that are due from (i) the mar-
ket agency, (ii) any owner, officer, or 
employee of the market agency, and 
(iii) any buyer to whom the market 
agency has extended credit. The mar-
ket agency shall thereafter deposit in 
the custodial account all proceeds col-
lected until the account has been reim-
bursed in full, and shall, before the 
close of the seventh day following the 
sale of livestock, deposit an amount 
equal to all the remaining proceeds re-
ceivable whether or not the proceeds 
have been collected by the market 
agency. 

(d) Withdrawals from custodial ac-
counts. The custodial account for ship-
pers’ proceeds shall be drawn on only 
for payment of (1) the net proceeds to 
the consignor or shipper, or to any per-
son that the market agency knows is 
entitled to payment, (2) to pay lawful 
charges against the consignment of 
livestock which the market agency 
shall, in its capacity as agent, be re-
quired to pay, and (3) to obtain any 
sums due the market agency as com-
pensation for its services. 

(e) Accounts and records. Each market 
agency shall keep such accounts and 
records as will disclose at all times the 
handling of funds in such custodial ac-
counts for shippers’ proceeds. Accounts 
and records must at all times disclose 
the name of the consignors and the 
amount due and payable to each from 
funds in the custodial account for ship-
pers’ proceeds. 

(f) Insured banks. Such custodial ac-
counts for shippers’ proceeds must be 
established and maintained in banks 
whose deposits are insured by the Fed-
eral Deposit Insurance Corporation. 

(g) Certificates of deposit and/or savings 
accounts. Funds in a custodial account 
for shippers’ proceeds may be main-
tained in an interest-bearing savings 
account and/or invested in one or more 

certificates of deposit, to the extent 
that such deposit or investment does 
not impair the ability of the market 
agency to meet its obligations to its 
consignors. The savings account must 
be properly designated as a party of the 
custodial account of the market agen-
cy in its fiduciary capacity as trustee 
of the custodial funds and maintained 
in the same bank as the custodial ac-
count. The certificates of deposit, as 
property of the custodial account, 
must be issued by the bank in which 
the custodial account is kept and must 
be made payable to the market agency 
in its fiduciary capacity as trustee of 
the custodial funds. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[47 FR 32696, July 29, 1982, as amended at 54 
FR 26349, June 23, 1989; 68 FR 75388, Dec. 31, 
2003] 

ACCOUNTS AND RECORDS 

§ 201.43 Payment and accounting for 
livestock and live poultry. 

(a) Market agencies to make prompt ac-
counting and transmittal of net proceeds. 
Each market agency shall, before the 
close of the next business day following 
the sale of any livestock consigned to 
it for sale, transmit or deliver to the 
consignor or shipper of the livestock, 
or the duly authorized agent, in the ab-
sence of any knowledge that any other 
person, or persons, has any interest in 
the livestock, the net proceeds received 
from the sale and a true written ac-
count of such sale, showing the num-
ber, weight, and price of each kind of 
animal sold, the date of sale, the com-
mission, yardage, and other lawful 
charges, and such other facts as may be 
necessary to complete the account and 
show fully the true nature of the trans-
action. 

(b) Prompt payment for livestock and 
live poultry—terms and conditions. (1) No 
packer, market agency, or dealer shall 
purchase livestock for which payment 
is made by a draft which is not a 
check, unless the seller expressly 
agrees in writing before the trans-
action that payment may be made by 
such a draft. (In cases of packers whose 
average annual purchases exceed 
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$500,000, and market agencies and deal-
ers acting as agents for such packers, 
see also § 201.200). 

(2)(i) No packer, market agency, or 
dealer purchasing livestock for cash 
and not on credit, whether for slaugh-
ter or not for slaughter, shall mail a 
check in payment for the livestock un-
less the check is placed in an envelope 
with proper first class postage prepaid 
and properly addressed to the seller or 
such person as he may direct, in a post 
office, letter box, or other receptacle 
regularly used for the deposit of mail 
for delivery, from which such envelope 
is scheduled to be collected (A) before 
the close of the next business day fol-
lowing the purchase of livestock and 
transfer of possession thereof, or (B) in 
the case of a purchase on a ‘‘carcass’’ 
or ‘‘grade and yield’’ basis, before the 
close of the first business day following 
determination of the purchase price. 

(ii) No packer, market agency, or 
dealer purchasing livestock for slaugh-
ter, shall mail a check in payment for 
the livestock unless (A) the check is 
made available for actual delivery and 
the seller or his duly authorized rep-
resentative is not present to receive 
payment, at the point of transfer of 
possession of such livestock, on or be-
fore the close of the next business day 
following the purchase of the livestock 
and transfer of possession thereof, or, 
in the case of a purchase on a ‘‘car-
cass’’ or ‘‘grade and yield’’ basis, on or 
before the close of the first business 
day following determination of the pur-
chase price; or unless (B) the seller ex-
pressly agrees in writing before the 
transaction that payment may be made 
by such mailing of a check. 

(3) Any agreement referred to in 
paragraph (b) (1) or (2) of this section 
shall be disclosed in the records of any 
market agency or dealer selling such 
livestock, and in the records of the 
packer, market agency, or dealer pur-
chasing such livestock, and retained by 
such person for such time as is required 
by any law, or by written notice served 
on such person by the Administrator, 
but not less than two calendar years 
from the date of expiration thereof. 

(4) No packer, live poultry dealer, 
market agency, or livestock dealer 
shall as a condition to its purchase of 
livestock or poultry, impose, demand, 

compel or dictate the terms or manner 
of payment, or attempt to obtain a 
payment agreement from a seller 
through any threat of retaliation or 
other form of intimidation. 

(c) Purchaser to promptly reimburse 
agents. Each packer, market agency, or 
dealer who utilizes or employs an agent 
to purchase livestock for him, shall, in 
transactions where such agent uses his 
own funds to pay for livestock pur-
chased on order, transmit or deliver to 
such agent the full amount of the pur-
chase price before the close of the next 
business day following receipt of notifi-
cation of the payment of such purchase 
price, unless otherwise expressly 
agreed between the parties before the 
purchase of the livestock. Any such 
agreement shall be disclosed in the 
records of the principal and in the 
records of any market agency or dealer 
acting as such agent. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 228, 7 U.S.C. 222, and 15 U.S.C. 46) 

[49 FR 6083, Feb. 17, 1984, as amended at 49 
FR 8235, Mar. 6, 1984; 54 FR 16355, Apr. 24, 
1989; 68 FR 75388, Dec. 31, 2003] 

§ 201.44 Market agencies to render 
prompt accounting for purchases 
on order. 

Each market agency shall, promptly 
following the purchase of livestock on 
a commission or agency basis, transmit 
or deliver to the person for whose ac-
count such purchase was made, or the 
duly authorized agent, a true written 
account of the purchase showing the 
number, weight, and price of each kind 
of animal purchased, the names of the 
persons from whom purchased, the date 
of purchase, the commission and other 
lawful charges, and such other facts as 
may be necessary to complete the ac-
count and show fully the true nature of 
the transaction. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 181 et seq.) 

[44 FR 45360, Aug. 2, 1979, as amended at 54 
FR 26349, June 23, 1989; 68 FR 75388, Dec. 31, 
2003] 
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§ 201.45 Market agencies to make 
records available for inspection by 
owners, consignors, and pur-
chasers. 

Each market agency engaged in the 
business of selling or buying livestock 
on a commission or agency basis shall, 
on request from an owner, consignor, 
or purchaser, make available copies of 
bills covering charges paid by such 
market agency for and on behalf of the 
owner, consignor, or purchaser which 
were deducted from the gross proceeds 
of the sale of livestock or added to the 
purchase price thereof when account-
ing for the sale or purchase. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 181 et seq.; Pub. L. 96–511, 94 Stat. 
2812 (44 U.S.C. 3501 et seq.)) 

[19 FR 4528, July 22, 1954, as amended at 44 
FR 45361, Aug. 2, 1979; 47 FR 746, Jan. 7, 1982; 
54 FR 26349, June 23, 1989; 68 FR 75388, Dec. 
31, 2003] 

§ 201.49 Requirements regarding scale 
tickets evidencing weighing of live-
stock, live poultry, and feed. 

(a) Livestock. When livestock is 
weighed for the purpose of purchase or 
sale, a scale ticket shall be issued 
which shall be serially numbered and 
used in numerical sequence. Sufficient 
copies shall be executed to provide a 
copy to all parties to the transaction. 
In instances where the weight values 
are automatically recorded directly on 
the account of purchase, account of 
sale or other basic record, this record 
may serve in lieu of a scale ticket. 
When livestock is purchased on a car-
cass weight or carcass grade and 
weight basis, the hot carcass weights 
shall be recorded using a scale 
equipped with a printing device, and 
such printed weights shall be retained 
as part of the person or firm’s business 
records to substantiate settlement on 
each transaction. Scale tickets issued 
under this section shall show: 

(1) The names and location of the 
agency performing the weighing serv-
ice, 

(2) The date of the weighing; 
(3) The name of the buyer and seller 

or consignor, or a designation by which 
they may be readily identified; 

(4) The number of head; 
(5) Kind of livestock; 

(6) Actual weight of each draft of 
livestock; and 

(7) The name, initials, or number of 
the person who weighed the livestock, 
or if required by State law, the signa-
ture of the weigher. 

(b) Poultry. When live poultry is 
weighed for the purpose of purchase, 
sale, acquisition, or settlement by a 
live poultry dealer, a scale ticket shall 
be issued which shall show: 

(1) The name of the agency per-
forming the weighing service; 

(2) The name of the live poultry deal-
er; 

(3) The name and address of the grow-
er, purchaser, or seller; 

(4) The name or initials or number of 
the person who weighed the poultry, or 
if required by State law, the signature 
of the weigher; 

(5) The location of the scale; 
(6) The gross weight, tare weight, and 

net weight; 
(7) The date and time gross weight 

and tare weight are determined; 
(8) The number of poultry weighed; 
(9) The weather conditions; 
(10) Whether the driver was on or off 

the truck at the time of weighing; and 
(11) The license number of the truck 

or the truck number; provided, that 
when live poultry is weighed on a scale 
other than a vehicle scale, the scale 
ticket need not show the information 
specified in paragraphs (b)(9)–(11) of 
this section. Scale tickets issued under 
this paragraph shall be at least in du-
plicate form and shall be serially num-
bered and used in numerical sequence. 
One copy shall be furnished to the 
grower, purchaser, or seller, and one 
copy shall be furnished to or retained 
by the live poultry dealer. 

(c) Feed. (1) Whenever feed is weighed 
by or on behalf of a stockyard owner, 
market agency, dealer, packer, or live 
poultry dealer where the weight of feed 
is a factor in determining payment or 
settlement to a livestock grower or 
poultry grower, a scale ticket shall be 
issued which shall show: 

(i) The name of the agency per-
forming the weighing service or the 
name and location of the firm respon-
sible for supplying the feed; 

(ii) The name and address of the live-
stock grower or poultry grower; 
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(iii) The name or initials or number 
of the person who weighed the feed, or 
if required by State law, the signature 
of the weigher; 

(iv) The location of the scale; 
(v) The gross weight, tare weight, 

and net weight of each lot assigned to 
an individual grower, if applicable; 

(vi) The date and time gross weight 
and tare weight, if gross and tare 
weights are applicable, are determined; 

(vii) The identification of each lot as-
signed to an individual grower by vehi-
cle or trailer compartment number and 
seal numbers, if applicable; 

(viii) Whether the driver was on or 
off the truck at the time of weighing, if 
applicable; and 

(ix) The license number or other 
identification numbers on the truck 
and trailer, if weighed together, or 
trailer if only the trailer is weighed, if 
applicable. 

(2) Scale tickets issued under this 
paragraph shall be at least in duplicate 
form and shall be serially numbered 
and used in numerical sequence. One 
copy shall be retained by the person 
subject to the P&S Act, and a second 
copy shall be furnished to the livestock 
grower or poultry grower. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[61 FR 36281, July 10, 1996, as amended at 65 
FR 17762, Apr. 5, 2000] 

TRADE PRACTICES 

§ 201.53 Persons subject to the Act not 
to circulate misleading reports 
about market conditions or prices. 

No packer, swine contractor, live 
poultry dealer, stockyard owner, mar-
ket agency, or dealer shall knowingly 
make, issue, or circulate any false or 
misleading reports, records, or rep-
resentation concerning the market 
conditions or the prices or sale of any 
livestock, meat, or live poultry. 

[73 FR 62440, Oct. 21, 2008] 

§ 201.55 Purchases, sales, acquisitions, 
payments and settlements to be 
made on actual weights. 

(a) Except as provided in paragraph 
(b) of this section, whenever livestock 
or live poultry is bought, sold, ac-
quired, paid, or settled on a weight 
basis, or whenever the weight of feed is 

a factor in determining payment or 
settlement to a livestock grower or 
poultry grower by a stockyard owner, 
market agency, dealer, packer, or live 
poultry dealer when livestock or poul-
try is produced under a growing ar-
rangement, payment or settlement 
shall be on the basis of the actual 
weight of the livestock, live poultry, 
and/or feed shown on the scale ticket. 
If the actual weight used is not ob-
tained on the date and at the place of 
transfer of possession, this information 
shall be disclosed with the date and lo-
cation of the weighing on the account-
ings, bills, or statements issued. Any 
adjustment to the actual weight shall 
be fully and accurately explained on 
the accountings, bills, or statements 
issued, and records shall be maintained 
to support such adjustment. 

(b) Whenever the weight of feed is a 
factor in determining payment or set-
tlement to such livestock grower or 
poultry grower when the livestock or 
poultry is produced under a livestock 
or poultry growing arrangement, any 
feed that is picked up from or returned 
by a livestock grower or poultry grow-
er must be weighed or its weight must 
be reasonably determined. When feed is 
picked up or returned and not weighed, 
the stockyard owner, market agency, 
dealer, packer, or live poultry dealer 
must document that the method used 
reasonably determines weight and is 
mutually acceptable to it and the live-
stock grower or poultry grower. The 
stockyard owner, market agency, deal-
er, packer, or live poultry dealer must 
document and account for the picked 
up or returned feed weight. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[65 FR 17762, Apr. 5, 2000] 

§ 201.56 Market agencies selling on 
commission; purchases from con-
signment. 

(a) Livestock to be sold openly at high-
est available bid. Every market agency 
engaged in the business of selling live-
stock on a commission or agency basis 
shall sell the livestock consigned to it 
openly, at the highest available bid, 
and in such a manner as to best pro-
mote the interest of each consignor. 

(b) Purchases from consignment. No 
market agency engaged in the business 
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of selling livestock on a commission 
basis shall purchase livestock from 
consignments, and no such market 
agency shall permit its owners, offi-
cers, agents, employees or any firm in 
which such market agency or its own-
ers, officers, agents, or employees have 
an ownership or financial interest to 
purchase livestock consigned to such 
market agency, without first offering 
the livestock for sale in an open and 
competitive manner to other available 
buyers, and then only at a price higher 
than the highest available bid on such 
livestock. 

(c) Key employees not to purchase live-
stock out of consignments. No market 
agency engaged in selling livestock on 
commission shall permit its auc-
tioneers, weighmasters, or salesmen to 
purchase livestock out of consignment 
for any purpose for their own account, 
either directly or indirectly. 

(d) Purchase from consignments; disclo-
sure required. When a market agency 
purchases consigned livestock or sells 
consigned livestock to any owner, offi-
cer, agent, employee, or any business 
in which such market agency, owner, 
officer, agent, or employee has an own-
ership or financial interest, the market 
agency shall disclose on the account of 
sale the name of the buyer and the na-
ture of the relationship existing be-
tween the market agency and the 
buyer. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 228, 7 U.S.C. 222, and 15 U.S.C. 46) 

[49 FR 6084, Feb. 17, 1984, as amended at 49 
FR 13003, Apr. 2, 1984; 58 FR 52886, Oct. 13, 
1993; 68 FR 75388, Dec. 31, 2003] 

§ 201.61 Market agencies selling or 
purchasing livestock on commis-
sion; relationships with dealers. 

(a) Market agencies selling on commis-
sion. No market agency selling con-
signed livestock shall enter into any 
agreement, relationship or association 
with dealers or other buyers which has 
a tendency to lessen the loyalty of the 
market agency to its consignors or im-
pair the quality of the market agency’s 
selling services. No market agency 
selling livestock on commission shall 
provide clearing services for any inde-
pendent dealer who purchases livestock 
from consignment to such market 

agency without disclosing, on the ac-
count of sale to the consignor, the 
name of the buyer and the nature of 
the financial relationship between the 
buyer and the market agency. 

(b) Market agencies buying on commis-
sion. No market agency purchasing 
livestock on commission shall enter 
into any agreement, relationship, or 
association with dealers or others 
which will impair the quality of the 
buying services furnished to its prin-
cipals. No market agency purchasing 
livestock on commission shall, in fill-
ing orders, purchase livestock from a 
dealer whose operations it clears or fi-
nances without disclosing the relation-
ship between the market agency and 
dealer to its principals on the account-
ings furnished to the principals. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 228, 7 U.S.C. 222, and 15 U.S.C. 46) 

[49 FR 6085, Feb. 17, 1984, as amended at 60 
FR 42779, Aug. 17, 1995; 68 FR 75388, Dec. 31, 
2003] 

§ 201.67 Packers not to own or finance 
selling agencies. 

No packer subject to the Act shall 
have an ownership interest in, finance, 
or participate in the management or 
operation of a market agency selling 
livestock on a commission basis, nor 
shall such a market agency permit a 
packer to have an ownership interest 
in, finance, or participate in the man-
agement or operation of such market 
agency. 

(7 U.S.C. 228, 228b, 222, 15 U.S.C. 46) 

[49 FR 32844, Aug. 17, 1984] 

§ 201.69 Furnishing information to 
competitor buyers. 

No packer, dealer, or market agency, 
in connection with transactions sub-
ject to the provisions of the act, shall, 
in person, or through employed buyers, 
for the purpose of restricting or lim-
iting competition, manipulating live-
stock prices, or controlling the move-
ment of livestock, prior to, or during 
the conduct of, his buying operations: 
(a) Furnish competitor packers, deal-
ers, market agencies, or their buyers or 
representatives, similarly engaged in 
buying livestock, with information 

VerDate Mar<15>2010 16:29 Jan 29, 2013 Jkt 229029 PO 00000 Frm 00028 Fmt 8010 Sfmt 8010 Q:\09\9V2.TXT ofr150 PsN: PC150



19 

Grain Inspection, Packers and Stockyards Administration, USDA § 201.71 

concerning his proposed buying oper-
ations, such as the species, classes, vol-
ume of livestock to be purchased, or 
prices to be paid; or (b) furnish any 
other buying information to compet-
itor buyers. 

[19 FR 4531, July 22, 1954, as amended at 24 
FR 3183, Apr. 24, 1959] 

§ 201.70 Restriction or limitation of 
competition between packers and 
dealers prohibited. 

Each packer and dealer engaged in 
purchasing livestock, in person or 
through employed buyers, shall con-
duct his buying operations in competi-
tion with, and independently of, other 
packers and dealers similarly engaged. 

[24 FR 3183, Apr. 24, 1959] 

SERVICES 

§ 201.71 Scales; accurate weights, re-
pairs, adjustments or replacements 
after inspection. 

(a) All scales used by stockyard own-
ers, swine contractors, market agen-
cies, dealers, packers, and live poultry 
dealers to weigh livestock, livestock 
carcasses, live poultry, or feed for the 
purposes of purchase, sale, acquisition, 
payment, or settlement shall be in-
stalled, maintained, and operated to 
ensure accurate weights. Such scales 
shall meet applicable requirements 
contained in the General Code, Scales 
Code, and Weights Code of the 2009 edi-
tion of the National Institute of Stand-
ards and Technology (NIST) Handbook 
44, ‘‘Specifications, Tolerances, and 
Other Technical Requirements for 
Weighing and Measuring Devices,’’ 
which is hereby incorporated by ref-
erence. This incorporation by reference 
was approved by the Director of the 
Federal Register in accordance with 5 
U.S.C. 552(a) and 1 CFR part 51. These 
materials are incorporated as they 
exist on the date of approval and a no-
tice of any change in these materials 
will be published in the FEDERAL REG-
ISTER. All approved material is avail-
able for inspection at the National Ar-
chives and Records Administration 
(NARA). For more information on the 
availability of this material at NARA, 
call 202–741–6030 or go to http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 

ibrllocations.html. Also, it is available 
for inspection at USDA, GIPSA, P&SP, 
1400 Independence Ave., SW., Wash-
ington, DC 20250, (202) 720–7363. The 
handbook is for sale by the National 
Conference of Weights & Measures 
(NCWM), 1135 M Street, Suite-110, Lin-
coln, Nebraska, 68508. Information on 
these materials may be obtained from 
NCWM by calling 402–434–4880, by e- 
mailing nfo@ncwm.net, or on the Inter-
net at http://www.nist.gov/owm. 

(b) All scales used by stockyard own-
ers, swine contractors, market agen-
cies, dealers, packers, and live poultry 
dealers to weigh livestock, livestock 
carcasses, live poultry, or feed for the 
purpose of purchase, sale, acquisition, 
payment, or settlement of livestock or 
live poultry and all scales used for the 
purchase, sale acquisition, payment, or 
settlement of livestock on a carcass 
weight basis shall be equipped with a 
printing device which shall record 
weight values on a scale ticket or other 
document. 

(c) All vehicle scales used to weigh 
livestock, live poultry, or feed for pur-
poses of purchase, sale, acquisition, 
payment, or settlement of livestock or 
live poultry shall be of sufficient 
length and capacity to weigh the entire 
vehicle as a unit: Provided, That a 
trailer may be uncoupled from the 
tractor and weighed as a single unit. 

(d) No scales shall be operated or 
used by any stockyard owners, swine 
contractors, market agencies, dealers, 
packers, or live poultry dealers to 
weigh livestock, livestock carcasses, 
live poultry, or feed for the purposes of 
purchase, sale, acquisition, payment, 
or settlement of livestock, livestock 
carcasses or live poultry unless it has 
been found upon test and inspection, as 
specified in § 201.72, to be in a condition 
to give accurate weight. If a scale is in-
spected or tested and adjustments or 
replacements are made to a scale, it 
shall not be used until it has been in-
spected and tested and determined to 
meet all accuracy requirements speci-
fied in the regulations in this section. 

[65 FR 17763, Apr. 5, 2000, as amended at 69 
FR 18803, Apr. 9, 2004; 74 FR 53640, Oct. 20, 
2009] 
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§ 201.72 Scales; testing of. 

(a) As a stockyard owner, swine con-
tractor, market agency, dealer, packer, 
or live poultry dealer who weighs live-
stock, live poultry, or feed for purposes 
of purchase, sale, acquisition, payment, 
or settlement of livestock or live poul-
try, or who weighs livestock carcasses 
for the purpose of purchase on a car-
cass weight basis, or who furnishes 
scales for such purposes, you must 
have your scales tested by competent 
persons at least twice during each cal-
endar year. You must complete the 
first of the two scale tests between 
January 1 and June 30 of the calendar 
year. The remaining scale test must be 
completed between July 1 and Decem-
ber 31 of the calendar year. You must 
have a minimum period of 120 days be-
tween these two tests. More frequent 
testing will be required in cases where 
the scale does not maintain accuracy 
between tests. Except that if scales are 
used on a limited seasonal basis (dur-
ing any continuous 8-month period) for 
purposes of purchase, sale, acquisition, 
payment or settlement, the stockyard 
owner, swine contractor, market agen-
cy, dealer, live poultry dealer, or pack-
er using such scales may use the scales 
within a 8-month period following each 
test. 

(b) As a stockyard owner, swine con-
tractor, market agency, dealer, packer, 
or live poultry dealer who weighs live-
stock, livestock carcasses, live poultry, 
or feed for purposes of purchase, sale, 
acquisition, payment, or settlement of 
livestock, livestock carcasses or live 
poultry, you must furnish reports of 
tests and inspections on forms ap-
proved by the Administrator. You must 
retain one copy of the test and inspec-
tion report for yourself, and file a sec-
ond copy with the P&SP regional office 
for the geographical region where the 
scale is located. 

(c) When scales used for weighing 
livestock, livestock carcasses, live 
poultry, or feed are tested and in-
spected by a State agency, munici-
pality, or other governmental subdivi-
sion, the forms used by such agency for 
reporting such scale tests and inspec-
tions may be accepted in lieu of the 
forms approved for this same purpose 
by the Administrator if the forms con-

tain substantially the same informa-
tion. 

[76 FR 3487, Jan. 20, 2011; 76 FR 50881, Aug. 17, 
2011] 

§ 201.73 Scale operators to be quali-
fied. 

Stockyard owners, market agencies, 
dealers, packers, and live poultry deal-
ers shall employ qualified persons to 
operate scales for weighing livestock, 
livestock carcasses, live poultry, or 
feed for the purposes of purchase, sale, 
acquisition, payment, or settlement of 
livestock, livestock carcasses, or live 
poultry, and they shall require such 
employees to operate the scales in ac-
cordance with the regulations in this 
part. 

[65 FR 17763, Apr. 5, 2000] 

§ 201.73–1 Instructions for weighing 
livestock. 

Stockyard operators, market agen-
cies, dealers, and packers who operate 
scales on which livestock is weighed in 
purchase or sales transactions are re-
sponsible for the accurate weighing of 
such livestock. They shall supply cop-
ies of the instructions in this section 
to all persons who perform weighing 
operations for them and direct such 
person to familiarize themselves with 
the instructions and to comply with 
them at all times. This section shall 
also apply to any additional weighers 
who are employed at any time. Weigh-
ers must acknowledge their receipt of 
these instructions and agree to comply 
with them, by signing in duplicate, 
P&SA Form 215 provided by the Pack-
ers and Stockyards Programs. One 
copy of the form is to be filed with a 
regional office of the Packers and 
Stockyards Programs and the other re-
tained by the agency employing the 
weighers. 

(a) Balancing the empty scale. (1) The 
empty scale shall be balanced each day 
before weighing begins, and maintained 
in correct balance which weighing op-
erations continue. The zero balance 
shall be verified at intervals of not 
more than 15 drafts or 15 minutes, 
whichever is completed first. In addi-
tion, the zero balance of the scale shall 
be verified whenever a weigher resumes 
weighing duties after an absence from 
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the scale and also whenever a load ex-
ceeding half the scale capacity or 10,000 
pounds (whichever is less) has been 
weighed and is followed by a load of 
less than 1,000 pounds, verification to 
occur before the weighing of the load of 
less than 1,000 pounds. 

(2) The time at which the empty 
scale is balanced or its zero balance 
verified shall be recorded on scale tick-
ets or other permanent records. Bal-
ance tickets must be filed with other 
scale tickets issued on that date. 

(3) Before balancing the empty scale, 
the weigher shall assure himself that 
the scale gates are closed and that no 
persons or animals are on the scale 
platform or in contact with the stock 
rack, gates, or platform. If the scale is 
balanced with persons on the scale 
platform, the zero balance shall be 
verified whenever there is a change in 
such persons. When the scale is prop-
erly balanced and ready for weighing, 
the weigher shall so indicate by an ap-
propriate signal. 

(4) Weighbeam scales shall be bal-
anced by first seating each poise se-
curely in its zero notch and then mov-
ing the balance ball to such position 
that a correct zero balance is obtained. 
A scale equipped with a balance indi-
cator is correctly balanced when the 
pointer comes to rest at zero. A scale 
not equipped with a balance indicator 
is correctly balanced if the weighbeam, 
when released at the top or bottom of 
the trig loop, swings freely in the trig 
loop in such manner that it will come 
to rest at the center of the trig loop. 

(5) Dial scales shall be balanced by 
releasing all drop weights and oper-
ating the balance ball or other bal-
ancing device to obtain a correct zero 
balance. The indicator must visually 
indicate zero on the dial and the ticket 
printer must record a correct zero bal-
ance. 

(6) Electronic digital scales should be 
properly warmed up before use. In most 
cases, it is advisable to leave the elec-
tric power on continuously. The zero 
load balance shall be verified by re-
cording the zero balance on a scale 
ticket. The main indicating element 
and the remote visual weight display 
shall indicate zero when the balance is 
verified. The proper procedure for bal-
ancing this type of scale will vary ac-

cording to the manufacturer. Refer to 
the operator’s manual for specific in-
structions. 

(b) Weighing the load. (1) Before 
weighing a draft of livestock, the 
weigher shall assure himself that the 
entire draft is on the scale platform 
with the gates closed and that no per-
sons or animals off the scale are in con-
tact with the platform, gates, or stock 
rack. 

(i) On a weighbeam scale with a bal-
ance indicator, the weight of a draft 
shall be determined by seating the 
poises at such positions that the point-
er will come to rest within the central 
target area or within 1⁄4 (0.25) inch of 
the zero mark. 

(ii) On a weighbeam scale without a 
balance indicator, the weight shall be 
determined by seating the poises at 
such positions that the weighbeam, 
when released from the top or bottom 
of the trig loop, will swing freely and 
come to rest at the approximate center 
of the trig loop. 

(iii) On a dial scale, the weight is in-
dicated automatically when the indi-
cator moves around the dial face and 
comes to rest. 

(iv) On an electronic digital scale, 
the weight of a draft is indicated auto-
matically when the weight value indi-
cated stabilized. 

(2) The correct weight of a livestock 
draft is the value in pounds indicated 
when a correct load balance is ob-
tained. The weigher should always con-
centrate his attention upon the beam 
tip, balance indicator or dial indicator 
while weighing and not concern himself 
with reading the visible weight indica-
tions until correct load balance is ob-
tained. On electronic digital scales, the 
weigher should concentrate on the 
pulsing or flickering of weight values 
to assure that the unit indicates a sta-
ble weight before activating the print 
button. 

(c) Recording the weight. (1) The 
weight of each draft shall be recorded 
immediately after the load balance is 
obtained and before any poises are 
moved or the load is removed from the 
scale platform. The weigher shall make 
certain that the printed weight record 
agrees with the weight value visually 
indicated when correct load balance is 
obtained. He shall also assure himself 
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that the printed weight value is dis-
tinct and legible. 

(2) The weight printing device on a 
scale shall be operated only to produce 
a printed or impressed record of the 
weight value while the livestock load 
is on the scale and correctly balanced. 
If the weight value is not printed clear-
ly and correctly, the ticket shall be 
marked void and a new one printed be-
fore the livestock is removed from the 
scale. 

(d) Scale tickets. (1) Scale tickets used 
to record the weight values of livestock 
in purchase or sales transactions shall 
be used, at any given scale, in the order 
of their consecutive serial numbers un-
less otherwise marked to show the 
order of their use. All tickets shall 
show the date of the weighing and the 
name or initials of the weigher per-
forming the weighing service. 

(2) No scale tickets shall be destroyed 
or otherwise disposed of because they 
are soiled, damaged, incorrectly exe-
cuted, or voided. They shall be pre-
served and filed to comprise a complete 
serial number sequence. 

(3) No scale ticket shall be used to 
record the weight of a livestock draft 
for ‘‘catch-weight,’’ inventory, trans-
portation charge or other nonsale pur-
poses unless the ticket is clearly 
marked to show why the weight was 
determined. 

(4) When weight values are recorded 
by means of automatic recording 
equipment directly on the accounts of 
sale or other basic records, such record 
may serve in lieu of a scale ticket. 

(e) Weigher’s responsibilities. (1) The 
primary responsibility of a weigher is 
to determine and accurately record the 
weight of livestock drafts without prej-
udice or favor to any person or agency 
and without regard for livestock own-
ership, price, condition, fill, shrink, or 
other considerations. A weigher shall 
not permit the representations or atti-
tudes of any persons or agencies to in-
fluence his judgment or action in per-
forming his duties. 

(2) Unused scale tickets, or those 
which are partially executed but with-
out a printed weight value, shall not be 
left exposed or accessible to unauthor-
ized personnel. All such tickets shall be 
kept under lock when the weigher is 
not at his duty station. 

(3) Accurate weighing and correct 
weight recording require that a weigh-
er shall not permit his operations to be 
hurried to the extent that inaccurate 
weights or incorrect weight records 
may result. Each draft of livestock 
must be weighed accurately to the 
nearest minimum weight value that 
can be indicated or recorded. Manual 
operations connected with balancing, 
weighing, and recording shall be per-
formed with the care necessary to pre-
vent damage to the accurately ma-
chined and adjusted parts of 
weighbeams, poises, and printing de-
vices. 

(4) Livestock owners, buyers, or oth-
ers having legitimate interest in a live-
stock draft must be permitted to ob-
serve the balancing, weighing, and re-
cording procedures, and a weigher shall 
not deny them that right or withhold 
from them any information pertaining 
to the weight of that draft. He shall 
check the zero balance of the scale or 
reweigh a draft of livestock when re-
quested by such parties. 

(f) Sensitivity control. (1) A scale must 
be sensitive in response to platform 
loading if it is to yield accurate 
weights. It, therefore, is the duty of a 
weigher to assure himself that inter-
ferences, weighbeam friction, or other 
factors do not impair sensitivity. He 
should satisfy himself, at least twice 
each day, that the scale is sufficiently 
sensitive, and if the following require-
ments are not met, he should report 
the facts to his superior or employer 
immediately. 

(2) A weighbeam scale with a balance 
indicator is sufficiently sensitive if, 
when the scale is balanced with the 
pointer at the center of the target, 
movement of the fractional poise one 
graduation will change the indicator 
rest point 1⁄4 inch (0.25) or the width of 
the central target area, whichever is 
greater. 

(3) A weighbeam scale without a bal-
ance indicator is sufficiently sensitive 
if, when the scale is balanced with the 
weighbeam at the center of the trig 
loop, movement of the fractional poise 
two graduations will cause the 
weighbeam to come to rest at the bot-
tom of the trig loop. 

(4) Adjustable damping devices are 
incorporated in balance indicators and 
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in dial scales to absorb the effects of 
load impact and assist in bringing the 
indicator to rest. The weigher should 
be familiar with the location and ad-
justment of these damping devices and 
should keep them adjusted so that the 
pointer will oscillate freely through at 
least one complete cycle of movement 
before coming to rest at its original po-
sition. 

(5) Friction at weighbeam bearings 
may reduce the sensitivity of the scale, 
cause sluggish weighbeam action and 
affect weighing accuracy. A weigher 
should inspect the weighbeam assem-
bly daily to make certain that there is 
clearance between the weighbeam and 
the pivot bearings. 

(6) Interferences or binding of the 
scale platform, stock rack, gates or 
other ‘‘live’’ parts of the scale are com-
mon causes of weighing inaccuracy. A 
weigher should satisfy himself, at the 
beginning of each weighing period, that 
all such ‘‘live’’ parts have sufficient 
clearance to prevent interferences. 

(g) General precautions. (1) The poises 
of weighbeam scales are carefully ad-
justed and sealed to a definite weight 
at the factory and any change in that 
weight seriously affects weighing accu-
racy. A weigher, therefore, should be 
certain that poise parts do not become 
broken, loose or lost and that no mate-
rial is added to a poise. Balancing or 
weighing shall not be performed while 
a scale ticket is in the slot of a 
weighbeam poise. 

(2) Stops are provided on scale 
weighbeams to prevent movement of 
poises back of the zero graduation 
when balancing or weighing. When the 
stops become worn or broken and allow 
a poise to be set behind the zero posi-
tion, this condition should be reported 
and corrected without delay. 

(3) Foreign objects or loose material 
in the form of nuts, bolts, washers or 
other material on any part of the 
weighbeam assembly, including the 
counter-balance hanger or counter-bal-
ance weights, are potential sources of 
weighing error. Loose balancing mate-
rial must be enclosed in the shot cup of 
the counter-balance hanger, and 
counter-balance weights must not be of 
the slotted type which can readily be 
removed. 

(4) Whenever for any reason a weigh-
er has reason to believe that a scale is 
not functioning properly or not yield-
ing correct weight values, he shall dis-
continue weighing, report the facts to 
the parties responsible for scale main-
tenance, and request inspection, test, 
or repair of the scale. 

(5) When a scale has been adjusted, 
modified, or repaired in any manner 
which may affect the accuracy of 
weighing or weight recording, the 
weigher shall not use the scale until it 
has been tested and inspected and 
found to be accurate. 

(6) Count-off men, gate men, or oth-
ers assigned to open or close scale 
gates or to drive livestock on or off the 
scale, shall perform those functions as 
directed by the weigher’s signals or 
spoken instructions. They shall pre-
vent persons or animals off the scale 
from being in contact with any part of 
the scale platform, stock rack, or gates 
while the scale is being balanced or 
used for weighing. They shall not open 
gates or remove livestock from the 
scale until directed by the weigher. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 222 and 228 and 15 U.S.C. 46) 

[39 FR 40277, Nov. 15, 1974, as amended at 49 
FR 39516, Oct. 9, 1984; 61 FR 36282, July 10, 
1996; 68 FR 75388, Dec. 31, 2003] 

§ 201.76 Reweighing. 
Stockyard owners, market agencies, 

dealers, packers and live poultry deal-
ers shall reweigh livestock, livestock 
carcasses or live poultry on request of 
any authorized representative of the 
Secretary. 

[54 FR 16356, Apr. 24, 1989] 

§ 201.81 Suspended registrants. 
No stockyard owner, packer, market 

agency, or dealer shall employ any per-
son who has been suspended as a reg-
istrant to perform activities in connec-
tion with livestock transactions sub-
ject to the jurisdiction of the Secretary 
under the Act during the period of such 
suspension: Provided, That the provi-
sions of this section shall not be con-
strued to prohibit the employment of 
any person who has been suspended as 
a registrant until such time as the per-
son demonstrates solvency or obtains 
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the bond required under the Act and 
regulations. No such person shall be 
employed, however, until after the ex-
piration of any specified period of sus-
pension contained in the order of sus-
pension. 

(7 U.S.C. 222 and 228 and 15 U.S.C. 46) 

[49 FR 37374, Sept. 24, 1984] 

§ 201.82 Care and promptness in 
weighing and handling livestock 
and live poultry. 

(a) Each stockyard owner, market 
agency, dealer, packer and live poultry 
dealer shall exercise reasonable care 
and promptness with respect to load-
ing, transporting, holding, yarding, 
feeding, watering, weighing or other-
wise handling livestock or live poultry 
to prevent waste of feed, shrinkage, in-
jury, death or other avoidable loss. 

(b) Whenever live poultry is obtained 
under a poultry growing arrangement, 
the poultry shall be transported 
promptly after loading and the gross 
weight for grower payment purposes 
shall be determined immediately upon 
arrival at the processing plant, holding 
yard, or other scale normally used for 
such purpose. 

[54 FR 16356, Apr. 24, 1989; 54 FR 18713, May 2, 
1989] 

INSPECTION OF BRANDS 

§ 201.86 Brand inspection: Application 
for authorization, registration and 
filing of schedules, reciprocal ar-
rangements, and maintenance of 
identity of consignments. 

(a) Application for authorization. Any 
department or agency or duly-orga-
nized livestock association of any 
State in which branding or marking of 
livestock as a means of establishing 
ownership prevails by custom or stat-
ute, which desires to obtain an author-
ization to charge and collect a fee for 
the inspection of brands, marks, and 
other identifying characteristics of 
livestock, as provided in section 317 of 
the Act, shall file with the Adminis-
trator an application in writing for 
such authorization. In case two or 
more applications for authorization to 
collect a fee for the inspection of 
brands, marks, and other identifying 
characteristics of livestock are re-
ceived from the same State, a hearing 

will be held to determine which appli-
cant is best qualified. 

(b) Registration and filing of schedules. 
Upon the issuance of an authorization 
to an agency or an association, said 
agency or association shall register as 
a market agency in accordance with 
the provisions of § 201.10, except that no 
bond need be filed or maintained, and 
shall file a schedule of its rates and 
charges for performing the service in 
the manner and form prescribed by 
§ 201.17. 

(c) Reciprocal arrangements. Any au-
thorized agency or association may 
make arrangements with an associa-
tion or associations in the same or in 
another State, where branding or 
marking livestock prevails by custom 
or statute, to perform inspection serv-
ice at stockyards on such terms and 
conditions as may be approved by the 
Administrator: Provided, That such ar-
rangements will tend to further the 
purpose of the Act and will not result 
in duplication of charges or services. 

(d) Maintenance of identity of consign-
ments. All persons having custody at 
the stockyard of livestock subject to 
inspection shall preserve the identity 
of the consignment until inspection 
has been completed by the authorized 
inspection agency. Agencies authorized 
to conduct such inspection shall per-
form the work as soon after receipt of 
the livestock as practicable and as rap-
idly as is reasonably possible in order 
to prevent delay in marketing, shrink-
age in weight, or other avoidable 
losses. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 203, 204, 207, 217a, 222 and 228) 

[49 FR 33005, Aug. 20, 1984, as amended at 68 
FR 75388, Dec. 31, 2003] 

GENERAL 

§ 201.94 Information as to business; 
furnishing of by packers, swine con-
tractors, live poultry dealers, stock-
yard owners, market agencies, and 
dealers. 

Each packer, swine contractor, live 
poultry dealer, stockyard owner, mar-
ket agency, and dealer, upon proper re-
quest, shall give to the Secretary or his 
duly authorized representatives in 
writing or otherwise, and under oath or 
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affirmation if requested by such rep-
resentatives, any information con-
cerning the business of the packer, 
swine contractor, live poultry dealer, 
stockyard owner, market agency, or 
dealer which may be required in order 
to carry out the provisions of the Act 
and regulations in this part within 
such reasonable time as may be speci-
fied in the request for such informa-
tion. 

[73 FR 62440, Oct. 21, 2008] 

§ 201.95 Inspection of business records 
and facilities. 

Each stockyard owner, market agen-
cy, dealer, packer, swine contractor, 
and live poultry dealer, upon proper re-
quest, shall permit authorized rep-
resentatives of the Secretary to enter 
its place of business during normal 
business hours and to examine records 
pertaining to its business subject to 
the Act, to make copies thereof and to 
inspect the facilities of such persons 
subject to the Act. Reasonable accom-
modations shall be made available to 
authorized representatives of the Sec-
retary by the stockyard owner, market 
agency, dealer, packer, swine con-
tractor, or live poultry dealer for such 
examination of records and inspection 
of facilities. 

[73 FR 62440, Oct. 21, 2008] 

§ 201.96 Unauthorized disclosure of 
business information prohibited. 

No agent or employee of the United 
States shall, without the consent of 
the stockyard owner, market agency, 
dealer, packer, swine contractor, or 
live poultry dealer concerned, divulge 
or make known in any manner, any 
facts or information regarding the 
business of such person acquired 
through any examination or inspection 
of the business or records of the stock-
yard owner, market agency, dealer, 
packer, swine contractor, or live poul-
try dealer, or through any information 
given by the stockyard owner, market 
agency, dealer, packer, swine con-
tractor, or live poultry dealer pursuant 
to the Act and regulations, except to 
such other agents or employees of the 
United States as may be required to 
have such knowledge in the regular 
course of their official duties or except 

insofar as they may be directed by the 
Administrator or by a court of com-
petent jurisdiction, or except as they 
may be otherwise required by law. 

[73 FR 62440, Oct. 21, 2008] 

§ 201.97 Annual reports. 
Every packer, live poultry dealer, 

stockyard owner, market agency, and 
dealer (except a packer buyer reg-
istered to purchase livestock for 
slaughter only) shall file annually with 
the Administration a report on pre-
scribed forms not later than April 15 
following the calendar year end or, if 
the records are kept on a fiscal year 
basis, not later than 90 days after the 
close of his fiscal year. The Adminis-
trator on good cause shown, or on his 
own motion, may grant a reasonable 
extension of the filing date or may 
waive the filing of such reports in par-
ticular cases. 

(Approved by the Office of Management and 
Budget under Control Number 0580–0015) 

[54 FR 16356, Apr. 24, 1989, as amended at 68 
FR 75388, Dec. 31, 2003] 

§ 201.98 Packers and dealers not to 
charge, demand, or collect commis-
sion, yardage, or other service 
charges. 

No packer or dealer shall, in connec-
tion with the purchase of livestock in 
commerce, charge, demand, or collect 
from the seller of the livestock any 
compensation in the form of commis-
sion, yardage, or other service charge 
unless the charge is for services man-
dated by law or statute and is not in-
consistent with the provisions of the 
Act. 

[61 FR 36282, July 10, 1996] 

§ 201.99 Purchase of livestock by pack-
ers on a carcass grade, carcass 
weight, or carcass grade and weight 
basis. 

(a) Each packer purchasing livestock 
on a carcass grade, carcass weight, or 
carcass grade and weight basis shall, 
prior to such purchase, make known to 
the seller, or to his duly authorized 
agent, the details of the purchase con-
tract. Such details shall include, when 
applicable, expected date and place of 
slaughter, carcass price, condemnation 
terms, description of the carcass trim, 
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grading to be used, accounting, and 
any special conditions. 

(b) Each packer purchasing livestock 
on a carcass grade, carcass weight, or 
carcass grade and weight basis, shall 
maintain the identity of each seller’s 
livestock and the carcasses therefrom 
and shall, after determination of the 
amount of the purchase price, transmit 
or deliver to the seller, or his duly au-
thorized agent, a true written account 
of such purchase showing the number, 
weight, and price of the carcasses of 
each grade (identifying the grade) and 
of the ungraded carcasses, an expla-
nation of any condemnations, and any 
other information affecting final ac-
counting. Packers purchasing livestock 
on such a basis shall maintain suffi-
cient records to substantiate the set-
tlement of each transaction. 

(c) When livestock are purchased by a 
packer on a carcass weight or carcass 
grade and weight basis, purchase and 
settlement therefor shall be on the 
basis of carcass price. This paragraph 
does not apply to purchases of live-
stock by a packer on a guaranteed 
yield basis. 

(d) Settlement and final payment for 
livestock purchased by a packer on a 
carcass weight or carcass grade and 
weight basis shall be on actual hot 
weights. The hooks, rollers, gambrels 
or other similar equipment used at a 
packing establishment in connection 
with the weighing of carcasses of the 
same species of livestock shall be uni-
form in weight. The tare shall include 
only the weight of such equipment. 

(e) Settlement and final payment for 
livestock purchased by a packer on a 
USDA carcass grade shall be on an offi-
cial (final—not preliminary) grade. If 
settlement and final payment are based 
upon any grades other than official 
USDA grades, such other grades shall 
be set forth in detailed written speci-
fications which shall be made available 
to the seller or his duly authorized 
agent. For purposes of settlement and 
final payment for livestock purchased 
on a grade or grade and weight basis, 
carcasses shall be final graded before 
the close of the second business day 

following the day the livestock are 
slaughtered. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(Pub. L. 96–511, 94 Stat. 2812 (44 U.S.C. 3501 et 
seq.); 7 U.S.C. 222 and 228 and 15 U.S.C. 46) 

[33 FR 2762, Feb. 9, 1968, as amended at 33 FR 
5401, Apr. 5, 1968; 49 FR 37375, Sept. 24, 1984; 
54 FR 37094, Sept. 7, 1989; 68 FR 75388, Dec. 31, 
2003] 

POULTRY—PACKERS AND LIVE POULTRY 
DEALERS 

§ 201.100 Records to be furnished poul-
try growers and sellers. 

(a) Poultry growing arrangement; tim-
ing of disclosure. As a live poultry deal-
er who offers a poultry growing ar-
rangement to a poultry grower, you 
must provide the poultry grower with a 
true written copy of the offered poultry 
growing arrangement on the date you 
provide the poultry grower with poul-
try house specifications. 

(b) Right to discuss the terms of poultry 
growing arrangement offer. As a live 
poultry dealer, notwithstanding any 
confidentiality provision in the poultry 
growing arrangement, you must allow 
poultry growers to discuss the terms of 
a poultry growing arrangement offer 
with: 

(1) A Federal or State agency; 
(2) The grower’s financial advisor or 

lender; 
(3) The grower’s legal advisor; 
(4) An accounting services represent-

ative hired by the grower; 
(5) Other growers for the same live 

poultry dealer; or 
(6) A member of the grower’s imme-

diate family or a business associate. A 
business associate is a person not em-
ployed by the grower, but with whom 
the grower has a valid business reason 
for consulting with when entering into 
or operating under a poultry growing 
arrangement. 

(c) Contracts; contents. Each live poul-
try dealer that enters into a poultry 
growing arrangement with a poultry 
grower shall furnish the grower with a 
true written copy of the poultry grow-
ing arrangement, which shall clearly 
specify: 

(1) The duration of the contract and 
conditions for the termination of the 
contract by each of the parties; 

VerDate Mar<15>2010 16:29 Jan 29, 2013 Jkt 229029 PO 00000 Frm 00036 Fmt 8010 Sfmt 8010 Q:\09\9V2.TXT ofr150 PsN: PC150



27 

Grain Inspection, Packers and Stockyards Administration, USDA § 201.100 

(2) All terms relating to the payment 
to be made to the poultry grower, in-
cluding among others, where applica-
ble, the following: 

(i) The party liable for condemna-
tions, including those resulting from 
plant errors; 

(ii) The method for figuring feed con-
version ratios; 

(iii) The formula or method used to 
convert condemnations to live weight; 

(iv) The per unit charges for feed and 
other inputs furnished by each party; 
and 

(v) The factors to be used when 
grouping or ranking poultry growers; 

(3) Whether a performance improve-
ment plan exists for that grower, and if 
so specify any performance improve-
ment plan guidelines, including the fol-
lowing: 

(i) The factors considered when plac-
ing a poultry grower on a performance 
improvement plan; 

(ii) The guidance and support pro-
vided to a poultry grower while on a 
performance improvement plan; and 

(iii) The factors considered to deter-
mine if and when a poultry grower is 
removed from the performance im-
provement plan and placed back in 
good standing, or when the poultry 
growing arrangement will be termi-
nated. 

(d) Settlement sheets; contents; sup-
porting documents. Each live poultry 
dealer, who acquires poultry pursuant 
to a contract with a poultry grower, 
shall prepare a true and accurate set-
tlement sheet (final accounting) and 
furnish a copy thereof to the poultry 
grower at the time of settlement. The 
settlement sheet shall contain all in-
formation necessary to compute the 
payment due the poultry grower. For 
all such arrangements in which the 
weight of birds affects payment, the 
settlement sheet shall show, among 
other things, the number of live birds 
marketed, the total weight and the av-
erage weight of the birds, and the pay-
ment per pound. 

(e) Condemnation and grading certifi-
cates. Each live poultry dealer, who ac-
quires poultry pursuant to a contract 
with a poultry grower which provides 
that official U.S. Department of Agri-
culture condemnations or grades, or 
both, are a consideration affecting pay-

ment to the grower, shall obtain an of-
ficial U.S. Department of Agriculture 
condemnation or grading certificate, or 
both, for the poultry and furnish a 
copy thereof to the poultry grower 
prior to or at the time of settlement. 

(f) Grouping or ranking sheets. Where 
the contract between the live poultry 
dealer and the poultry grower provides 
for payment to the poultry grower 
based upon a grouping or ranking of 
poultry growers delivering poultry dur-
ing a specified period, the live poultry 
dealer shall furnish the poultry grower, 
at the time of settlement, a copy of a 
grouping or ranking sheet which shows 
the grower’s precise position in the 
grouping or ranking sheet for that pe-
riod. The grouping or ranking sheet 
need not show the names of other 
growers, but shall show the actual fig-
ures upon which the grouping or rank-
ing is based for each grower grouped or 
ranked during the specified period. 

(g) Live poultry purchases. Each live 
poultry dealer who purchases live poul-
try shall prepare and deliver a pur-
chase invoice to the seller at time of 
settlement. The purchase invoice shall 
contain all information necessary to 
compute payment due the seller. When 
U.S. Department of Agriculture con-
demnations or U.S. Department of Ag-
riculture grades, or both, of poultry 
purchased affect final payment, copies 
of official U.S. Department of Agri-
culture condemnation certificates or 
grading certificates, or both, shall be 
furnished to the seller at or prior to 
the time of settlement. 

(h) Written termination notice; fur-
nishing, contents. 

(1) A live poultry dealer that ends a 
poultry growing arrangement with a 
poultry grower due to a termination, 
non-renewal, or expiration and subse-
quent non-replacement of a poultry 
growing arrangement shall provide the 
poultry grower with a written termi-
nation notice at least 90 days prior to 
the termination of the poultry growing 
arrangement. Written notice issued to 
a poultry grower by a live poultry deal-
er regarding termination shall contain 
the following: 

(i) The reason(s) for termination; 
(ii) When the termination is effec-

tive; and 
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(iii) Appeal rights, if any, that a 
poultry grower may have with the live 
poultry dealer. 

(2) A live poultry dealer’s poultry 
growing arrangement with a poultry 
grower shall also provide the poultry 
grower with the opportunity to termi-
nate its poultry growing arrangement 
in writing at least 90 days prior to the 
termination of the poultry growing ar-
rangement. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[54 FR 16356, Apr. 24, 1989; 54 FR 18713, May 2, 
1989, as amended at 68 FR 75388, Dec. 31, 2003; 
FR 63277, Dec. 3, 2009] 

§ 201.108–1 Instructions for weighing 
live poultry. 

Live poultry dealers who operate 
scales on which live poultry is weighed 
for purposes of purchase, sale, acquisi-
tion, or settlement are responsible for 
the accurate weighing of such poultry. 
They shall supply copies of the instruc-
tions in this section to all persons who 
perform weighing operations for them 
and direct such persons to familiarize 
themselves with the instructions and 
to comply with them at all times. This 
section shall also apply to any addi-
tional weighers who are employed at 
any time. Weighers must acknowledge 
their receipt of these instructions and 
agree to comply with them by signing 
in duplicate, a form provided by the 
Packers and Stockyards Programs, 
Grain Inspection, Packers and Stock-
yards Administration. One copy of this 
form is to be filed with a regional of-
fice of the Packers and Stockyards 
Programs, Grain Inspection, Packers 
and Stockyards Administration and 
the other copy retained by the Agency 
employing the weighers. The following 
instructions shall be applicable to the 
weighing of live poultry on all scales, 
except that paragraph (c)(1) of this sec-
tion is only applicable to the weighing 
of live poultry on vehicle scales. 

(a) Balancing the empty scale. (1) The 
scale shall be maintained in zero bal-
ance at all times. The empty scale 
shall be balanced each day before 
weighing begins and thereafter its zero 
balance shall be verified before any 
poultry is weighed. In addition, the 
zero balance of the scale shall be 
verified whenever a weigher resumes 

weighing duties after an absence from 
the scale. 

(2) Before balancing the empty scale, 
the weigher shall notify parties outside 
the scale house of his/her intention and 
shall be assured that no persons or ve-
hicles are in contact with the platform. 
When the empty scale is balanced and 
ready for weighing, the weigher shall 
so indicate by appropriate signal. 

(3) Weighbeam scales shall be bal-
anced by first seating each poise se-
curely in its zero notch and then mov-
ing the balance ball to such position 
that a correct zero balance is obtained. 
A scale equipped with a balance indi-
cator is correctly balanced when the 
indicator comes to rest in the center of 
the target area. A scale not equipped 
with a balance indicator is correctly 
balanced if the weighbeam, when re-
leased at the top or bottom of the trig 
loop, swings freely in the trig loop in 
such manner that it will come to rest 
at the center of the trig loop. 

(4) Dial scales shall be balanced by 
releasing all drop weights and oper-
ating the balance ball or other bal-
ancing device to obtain a correct zero 
balance. The indicator must visibly in-
dicate zero on the dial reading face and 
the ticket printer must record a cor-
rect zero balance. ‘‘Balance tickets’’ 
shall be filed with other scale tickets 
issued on that date. 

(5) Electronic digital scales should be 
properly warmed up before use. In most 
cases it is advisable to leave the elec-
tric power on continuously. The zero 
balance shall be verified by recording 
the zero balance on a scale ticket. The 
main indicating element and the re-
mote visual weight display shall indi-
cate zero when the balance is verified. 
The proper procedure for balancing this 
type of scale will vary according to the 
manufacturer. Refer to the operator’s 
manual for specific instructions. 

(6) A balance ball or other balancing 
device shall be operated only when bal-
ancing the empty scale and shall not be 
operated at any time or for any other 
purpose. 

(7) The time at which the empty 
scale is balanced or its zero balance 
verified shall be marked on scale tick-
ets or other permanent records. 

(b) Sensitivity control. (1) A scale must 
be sensitive in response to platform 
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loading if it is to yield accurate 
weights. It, therefore, is the duty of a 
weigher to assure himself that inter-
ferences, weighbeam friction, or other 
factors do not impair sensitivity. He 
shall satisfy himself, at least twice 
each day, that the scale is sufficiently 
sensitive, and, if the following require-
ments are not met, he must report the 
facts to his superior or employer im-
mediately. 

(2) A weighbeam scale with a balance 
indicator is sufficiently sensitive if, 
when the scale is balanced with the in-
dicator at the center of the target, 
movement of the fractional poise one 
graduation will change the indicator 
rest point (1⁄4) inch (0.25) or the width 
of the central target area, whichever is 
greater. 

(3) A weighbeam scale without a bal-
ance indicator is sufficiently sensitive 
if, when the scale is balanced with the 
weighbeam at the center of the trig 
loop, movement of the fractional poise 
two graduations will cause the 
weighbeam to come to rest at the bot-
tom of the trig loop. 

(4) Adjustable damping devices are 
incorporated in balance indicators and 
in dial scales to absorb the effects of 
load impact and to bring the indicator 
to rest. The weigher must be familiar 
with the location and adjustment of 
these damping devices and keep them 
so adjusted that when the indicator is 
displaced from a position of rest, it will 
oscillate freely through at least one 
complete cycle of movement before 
coming to rest at its original position. 

(5) Friction at weighbeam bearings 
may reduce the sensitiveness of the 
scale, cause sluggish weighbeam action 
and affect weighing accuracy. A weigh-
er must inspect the weighbeam assem-
bly daily to make certain that there is 
clearance between the weighbeam and 
the pivot bearings. 

(6) Interferences or binding of the 
scale platform, or other ‘‘live’’ parts of 
the scale, are common causes of weigh-
ing inaccuracy. A weigher shall satisfy 
himself, at the beginning of each 
weighing period, that all such ‘‘live’’ 
parts have sufficient clearance to pre-
vent interference. 

(c) Weighing the load. (1) Vehicle 
scales used to weigh live poultry shall 
be of sufficient length and capacity to 

weigh an entire vehicle as a unit; pro-
vided, that a trailer may be uncoupled 
from a tractor and weighed as a single 
unit. Before weighing a vehicle, either 
coupled or uncoupled, the weigher shall 
be assured that the entire vehicle is on 
the scale platform and that no persons 
are on the scale platform. 

(i) On a weighbeam scale with a bal-
ance indicator the weight of a vehicle 
shall be determined by moving the 
poises to such positions that the indi-
cator will come to rest within the cen-
tral target area. 

(ii) On a weighbeam scale without a 
balance indicator the weight shall be 
determined by moving the poises to 
such positions that the weighbeam, 
when released from the top or bottom 
of the trig loop, will swing freely in the 
trig loop and come to rest at the ap-
proximate center of the trig loop. 

(iii) On a dial scale the weight of a 
vehicle is indicated automatically 
when the indicator revolves around the 
dial face and comes to rest. 

(iv) On an electronic digital scale the 
weight of a vehicle is indicated auto-
matically when the weight value indi-
cated is stable. 

(2) The correct weight is the value in 
pounds indicated by a weighbeam, dial 
or digital scale when a stable load bal-
ance is obtained. In any case, the 
weigher should concentrate on the 
beam tip, balance indicator, dial or 
digital indicator while weighing and 
not be concerned with reading the visi-
ble weight indications until a stable 
load balance is obtained. On electronic 
digital scales, the weigher should con-
centrate on the pulsing or flickering of 
weight values to assure that the unit 
indicates a stable weight before acti-
vating the print button. 

(d) Recording the weight. (1) The gross 
or tare weight shall be recorded imme-
diately after the load balance is ob-
tained and before any poises are moved 
or load removed from the scale plat-
form. The weigher shall make certain 
that the printed weight record agrees 
with the weight value visibly indicated 
on the weighbeam, dial or digital indi-
cator when correct load balance is ob-
tained. The weigher shall also assure 
that the printed weight value is suffi-
ciently distinct and legible. 
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(2) The weight printing device on a 
scale shall be operated only to produce 
a printed or impressed record of the 
weight while the load is on the scale 
and correctly balanced. If the weight is 
not printed clearly and correctly, the 
ticket shall be marked void and a new 
one printed before the load is removed 
from the scale. 

(e) Weigher’s responsibilities. (1) The 
primary responsibility of a weigher is 
to determine and record the true 
weight of live poultry without preju-
dice or favor to any person or agency 
and without regard for poultry owner-
ship, price, condition, shrink, or other 
considerations. A weigher shall not 
permit the representations or attitudes 
of any persons or agencies to influence 
their judgment or action in performing 
his/her duties. 

(2) Scale tickets issued shall be seri-
ally numbered and used in numerical 
sequence. Sufficient copies shall be ex-
ecuted to provide a copy to all parties 
to the transaction. Unused scale tick-
ets or those which are partially exe-
cuted shall not be left exposed or acces-
sible to other parties. All such tickets 
shall be kept under lock when the 
weigher is not at his duty station. 

(3) Accurate weighing and weight re-
cording require that a weigher shall 
not permit operations to be hurried to 
the extent that inaccurate weights or 
incorrect weight records may result. 
The gross, tare and net weights must 
be determined accurately to the near-
est minimum graduation. Manual oper-
ations connected with balancing, 
weighing, and recording shall be per-
formed with the care necessary to pre-
vent damage to the accurately ma-
chined and adjusted parts of 
weighbeams, poises, and printing de-
vices. Rough handling of these parts 
shall be avoided. 

(4) Poultry growers, live poultry 
dealers, sellers, or others having legiti-
mate interest in a load of poultry are 
entitled to observe the balancing, 
weighing, and recording procedures. A 
weigher shall not deny such persons 
that right or withhold from them any 
information pertaining to the weight. 
The weigher shall check the zero bal-
ance of the scale or reweigh a load of 
poultry when requested by such parties 

or duly authorized representatives of 
the administrator. 

(f) General precautions. (1) The poises 
of weighbeam scales are carefully ad-
justed and sealed to a definite weight 
at the factory and any change in that 
weight seriously affects weighing accu-
racy. A weigher, therefore, shall ob-
serve if poise parts are broken, loose or 
lost or if material is added to a poise 
and shall report any such condition to 
his/her superior or employer. Balancing 
or weighing shall not be performed 
while a scale ticket is in the slot of a 
weighbeam poise. 

(2) Stops are provided on scale 
weighbeams to prevent movement of 
poises back of the zero graduation 
when balancing or weighing. When the 
stops become worn or broken and allow 
a poise to be set behind the zero posi-
tion, this condition must be reported 
by the weigher to their superior or em-
ployer and corrected without delay. 

(3) Motion detection circuits are a 
part of electronic scales. They are de-
signed to prevent the printing of 
weight values if the load has not sta-
bilized within prescribed limits. The 
weighmaster’s duty is to print the ac-
tual weight of the load within these 
limits. This requires printing the ac-
tual weight of the load, not one of the 
other weights that may be within the 
motion detection limits. 

(4) Foreign objects or loose material 
in the form of nuts, bolts, washers, or 
other material on any part of the 
weighbeam assembly, including the 
counter-balance hanger or counter-bal-
ance weights, are potential sources of 
weighing error. Loose balancing mate-
rial must be enclosed in the shot cup of 
the counter-balance hanger and 
counter-balance weights must not be of 
the slotted type which can readily be 
removed. 

(5) Whenever, for any reason, a 
weigher has reason to believe that a 
scale is not functioning properly or not 
yielding correct weight values, the 
weigher shall discontinue weighing, re-
port the facts to the parties responsible 
for scale maintenance and request in-
spection, test or repair of the scale. 

(6) When a scale has been adjusted, 
modified, or repaired in any manner 
which can affect the accuracy of weigh-
ing or weight recording, the weigher 
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shall not use the scale until it has been 
tested and inspected and found to be 
accurate. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[37 FR 4955, Mar. 8, 1972, as amended at 61 FR 
36282, July 10, 1996; 68 FR 75388, Dec. 31, 2003] 

§ 201.200 Sale of livestock to a packer 
on credit. 

(a) No packer whose average annual 
purchases of livestock exceed $500,000 
shall purchase livestock on credit, and 
no dealer or market agency acting as 
an agent for such a packer shall pur-
chase livestock on credit, unless: (1) 
Before purchasing such livestock the 
packer obtains from the seller a writ-
ten acknowledgment as follows: 

On this date I am entering into a written 
agreement for the sale of livestock on credit 
to llllllll, a packer, and I under-
stand that in doing so I will have no rights 
under the trust provisions of section 206 of 
the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 196, Pub. L. 94–410), with 
respect to any such credit sale. The written 
agreement for such selling on credit 

Covers a single sale. 
Provides that it will remain in effect until 

(date). 
Provides that it will remain in effect until 

canceled in writing by either party. 
(Omit the provisions not applicable.) 
Date lllllllllllllllllllll

Signature llllllllllllllllll

(2) Such packer retains such ac-
knowledgment, together with all other 
documents, if any, setting forth the 
terms of such credit sales on which the 
purchaser and seller have agreed, and 
such dealer or market agency retains a 
copy thereof, in his records for such 
time as is required by any law, or by 
written notice served on such person 
by the Administrator, but not less than 
two calendar years from the date of ex-
piration of the written agreement re-
ferred to in such acknowledgment; and 

(3) Such seller receives a copy of such 
acknowledgment. 

(b) Purchasing livestock for which 
payment is to be made by a draft which 
is not a check, shall constitute pur-
chasing such livestock on credit within 
the meaning of paragraph (a) of this 
section. (See also § 201.43(b)(1).) 

(c) The provisions of this section 
shall not be construed to permit any 

transaction prohibited by § 201.61(a) re-
lating to financing by market agencies 
selling on a commission basis. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(Sec. 401, 42 Stat. 168 (7 U.S.C. 221); sec. 409, 
as added by sec. 7, 90 Stat. 1250 (7 U.S.C 228b); 
7 CFR 2.17, 2.54; 42 FR 35625; Pub. L. 96–511, 94 
Stat. 2812 (44 U.S.C. 3501 et seq.); 7 U.S.C. 222 
and 228 and 15 U.S.C. 46) 

[42 FR 49929, Sept. 8, 1977, as amended at 49 
FR 39516, Oct. 9, 1984; 54 FR 37094, Sept. 7, 
1989; 68 FR 75388, Dec. 31, 2003] 

§§ 201.213–201.214 [Reserved] 

§ 201.215 Suspension of delivery of 
birds. 

The Secretary may consider various 
criteria when determining whether or 
not reasonable notice has been given 
by a live poultry dealer to a poultry 
grower for suspension of delivery of 
birds. These criteria include, but are 
not limited to: 

(a) Whether a live poultry dealer pro-
vides a poultry grower written notice 
at least 90 days prior to the date it in-
tends to suspend delivery of birds 
under a poultry growing arrangement; 

(b) Whether the written notice ade-
quately states the reason for the sus-
pension of delivery, the length of the 
suspension of delivery, and the antici-
pated date the delivery of birds will re-
sume; and 

(c) Whether a catastrophic or natural 
disaster, or other emergency, such as 
an unforeseen bankruptcy, has oc-
curred that has prevented a live poul-
try dealer from providing reasonable 
notice. 

[76 FR 76889, Dec. 9, 2011] 

§ 201.216 Additional capital invest-
ments criteria. 

The Secretary may consider various 
criteria in determining whether a re-
quirement that a poultry grower or 
swine production contract grower 
make additional capital investments 
over the life of a production contract 
or growing arrangement constitutes a 
violation of the Act. These criteria in-
clude, but are not limited to: 

(a) Whether a packer, swine con-
tractor or live poultry dealer failed to 

VerDate Mar<15>2010 16:29 Jan 29, 2013 Jkt 229029 PO 00000 Frm 00041 Fmt 8010 Sfmt 8010 Q:\09\9V2.TXT ofr150 PsN: PC150



32 

9 CFR Ch. II (1–1–13 Edition) § 201.217 

give a poultry grower or swine produc-
tion contract grower discretion to de-
cide against the additional capital in-
vestment requirement; 

(b) Whether the additional capital in-
vestment is the result of coercion, re-
taliation or threats of coercion or re-
taliation by the packer, swine con-
tractor or live poultry dealer; 

(c) Whether the packer, swine con-
tractor or live poultry dealer intends 
or does substantially reduce or end op-
erations at the slaughter plant or proc-
essing facility or intends or does sub-
stantially reduce or end production op-
erations within 12 months of requiring 
the additional capital investment, ab-
sent the occurrence of a catastrophic 
or natural disaster, or other emer-
gency, such as unforeseen bankruptcy; 

(d) Whether the packer, swine con-
tractor, or live poultry dealer required 
some poultry growers or swine produc-
tion contract growers to make addi-
tional capital investments, but did not 
require other similarly situated poul-
try growers or swine production con-
tract growers to make the same addi-
tional capital investments; 

(e) The age and number of recent up-
grades to, or capital investments in, 
the poultry grower’s or swine produc-
tion contract grower’s operations; 

(f) Whether the cost of the required 
additional capital investments can rea-
sonably be expected to be recouped by 
the poultry grower or swine production 
contract grower; 

(g) Whether a reasonable time period 
to implement the required additional 
capital investments is provided to the 
poultry grower or swine production 
contract grower; and 

(h) Whether equipment changes are 
required with respect to equipment 
previously approved and accepted by 
the packer, swine contractor, or live 
poultry dealer, if existing equipment is 
functioning as it was intended to func-
tion unless the packer, swine con-
tractor, or live poultry dealer provides 
adequate compensation incentives to 
the poultry grower or swine production 
contract grower. 

[76 FR 76889, Dec. 9, 2011] 

§ 201.217 Reasonable period of time to 
remedy a breach of contract. 

The Secretary may consider various 
criteria when determining whether a 
packer, swine contractor or live poul-
try dealer has provided a poultry grow-
er or swine production contract grower 
a reasonable period of time to remedy 
a breach of contract that could lead to 
contract termination. These criteria do 
not limit a packer, swine contractor or 
live poultry dealer’s rights under a 
contract or agreement where food safe-
ty or animal welfare is concerned. 
These criteria, include, but are not 
limited to: 

(a) Whether the packer, swine con-
tractor or live poultry dealer provided 
written notice of the breach of con-
tract to the poultry grower or swine 
production contract grower upon ini-
tial discovery of that breach of con-
tract if the packer, swine contractor or 
live poultry dealer intends to take an 
adverse action, including termination 
of a contract, against the poultry 
grower or swine production contract 
grower based on that breach of con-
tract by the poultry grower or swine 
production contract grower; 

(b) Whether the notice in paragraph 
(a) of this section includes the fol-
lowing: 

(1) A description of the act or omis-
sion believed to constitute a breach of 
contract, including identification of 
the section of the contract believed to 
have been breached; 

(2) The date of the breach; 
(3) The means by which the poultry 

grower or swine production contract 
grower can satisfactorily remedy the 
breach, if possible, based on the nature 
of the breach; and 

(4) A date that provides a reasonable 
time, based on the nature of the 
breach, by which the breach must be 
remedied. 

(c) Whether the packer, swine con-
tractor or live poultry dealer took into 
account the poultry grower’s or swine 
production contract grower’s ongoing 
responsibilities related to the raising 
and handling of the poultry or swine 
under their care when establishing the 
date by which a breach should be rem-
edied; and 

(d) Whether the poultry grower or 
swine production contract grower was 
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afforded adequate time from the date 
of the notice of the alleged breach to 
rebut the allegation of a breach. 

[76 FR 76889, Dec. 9, 2011] 

§ 201.218 Arbitration. 
(a) In any livestock or poultry pro-

duction contract that requires the use 
of arbitration the following language 
must appear on the signature page of 
the contract in bold conspicuous print: 
‘‘Right to Decline Arbitration. A poultry 
grower, livestock producer or swine 
production contract grower has the 
right to decline to be bound by the ar-
bitration provisions set forth in this 
agreement. A poultry grower, livestock 
producer or swine production contract 
grower shall indicate whether or not it 
desires to be bound by the arbitration 
provisions by signing one of the fol-
lowing statements; failure to choose an 
option will be treated as if the poultry 
grower, livestock producer or swine 
production contract grower declined to 
be bound by the arbitration provisions 
set forth in this Agreement: 

I decline to be bound by the arbitration 
provisions set forth in this Agreement 
lllllllllllll 

I accept the arbitration provisions as set 
forth in this 
Agreementllllllllllll’’ 

(b) The Secretary may consider var-
ious criteria when determining wheth-
er the arbitration process provided in a 
production contract provides a mean-
ingful opportunity for the poultry 
grower, livestock producer, or swine 
production contract grower to partici-
pate fully in the arbitration process. 
These criteria include, but are not lim-
ited to: 

(1) Whether the contract discloses 
sufficient information in bold, con-
spicuous print describing all the costs 
of arbitration to be paid by the poultry 
grower, swine production contract 
grower, or livestock producer, and the 
arbitration process and any limitations 
on legal rights and remedies in such a 
manner as to allow the poultry grower, 
livestock producer or swine contract 
production grower to make an in-
formed decision on whether to elect ar-
bitration for dispute resolution; 

(2) Whether provisions in the entire 
arbitration process governing the costs 
and time limits are reasonable; 

(3) Whether the poultry grower, live-
stock producer, or swine production 
contract grower is provided access to 
and opportunity to engage in reason-
able discovery of information held by 
the packer, swine contractor or live 
poultry dealer; 

(4) Whether arbitration is required to 
be used to resolve only disputes rel-
evant to the contractual obligations of 
the parties; and 

(5) Whether a reasoned, written opin-
ion based on applicable law, legal prin-
ciples and precedent for the award is 
required to be provided to the parties. 

[76 FR 76889, Dec. 9, 2011] 

PART 202—RULES OF PRACTICE 
GOVERNING PROCEEDINGS 
UNDER THE PACKERS AND 
STOCKYARDS ACT 

RULES OF PRACTICE APPLICABLE TO RATE 
PROCEEDINGS 

Sec. 
202.1 Applicability of other rules. 
202.2 Definitions. 
202.3 Institution of proceedings. 
202.4 Answer and reply. 
202.5 Hearing. 
202.6 Taking no position on the merits. 
202.7 Modification or vacation of final 

order. 

RULES OF PRACTICE APPLICABLE TO 
REPARATION PROCEEDINGS 

202.101 Rule 1: Meaning of words. 
202.102 Rule 2: Definitions. 
202.103 Rule 3: Beginning a reparation pro-

ceeding. 
202.104 Rule 4: Agency action. 
202.105 Rule 5: Filing; time for filing; serv-

ice. 
202.106 Rule 6: Answer. 
202.107 Rule 7: Reply. 
202.108 Rule 8: Docketing of proceeding. 
202.109 Rule 9: Depositions. 
202.110 Rule 10: Prehearing conference. 
202.111 Rule 11: Hearing, oral or written. 
202.112 Rule 12: Oral hearing. 
202.113 Rule 13: Written hearing. 
202.114 Rule 14: Post-hearing procedure. 
202.115 Rule 15: Submission for final consid-

eration. 
202.116 Rule 16: Issuance of order. 
202.117 Rule 17: Petition to reopen a hear-

ing; to rehear or reargue a proceeding; to 
reconsider an order; or to set aside a de-
fault order. 

202.118 Rule 18: Presiding officer. 
202.119 Rule 19: Fees of witnesses. 
202.120 Rule 20: Official notice. 
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202.121 Rule 21: Intervention. 
202.122 Rule 22: Ex parte communications. 
202.123 Rule 23: Action by Secretary. 

RULES OF PRACTICE APPLICABLE TO ALL 
OTHER PROCEEDINGS 

202.200 Scope and applicability of rules of 
practice. 

202.210 Stipulations. 

AUTHORITY: 7 U.S.C. 228(a); 7 CFR 2.22 and 
2.81. 

SOURCE: 43 FR 30510, July 14, 1978, unless 
otherwise noted. 

RULES OF PRACTICE APPLICABLE TO 
RATE PROCEEDINGS 

SOURCE: Sections 202.1 through 202.7 appear 
at 53 FR 51236, Dec. 21, 1988, unless otherwise 
noted. 

§ 202.1 Applicability of other rules. 
The Rules of Practice Governing For-

mal Adjudicatory Proceedings Insti-
tuted by the Secretary Under Various 
Statutes, 7 CFR part 1, subpart H, are 
applicable to all rate proceedings under 
Sections 304, 305, 306, 307 and 310 of the 
Packers and Stockyards Act, 1921, as 
amended, 7 U.S.C. 205, 206, 207, 208 and 
211, except insofar as those Rules are in 
conflict with any provision herein. 

§ 202.2 Definitions. 
As used in these rules: 
(a) Rate proceeding means a pro-

ceeding involving the determination 
and prescription of any rate or charge 
made or proposed to be made for any 
stockyard service furnished at a stock-
yard by a stockyard owner or market 
agency, or a proceeding involving any 
rule, regulation or practice affecting 
any such rate or charge; and 

(b) Administrator means the Adminis-
trator of the Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) 
(GIPSA), or any officer or employee of 
GIPSA to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to 
act for the Administrator. 

§ 202.3 Institution of proceedings. 
(a) Informal complaint. Any interested 

person desiring to complain of the law-
fulness of any rate or charge made or 
proposed to be made for any stockyard 
service furnished at a stockyard by a 

stockyard owner or market agency, or 
rule, regulation or practice affecting 
any such rate or charge, may file an in-
formal complaint with the Adminis-
trator. 

(b) Investigation. If there appears to 
be any reasonable ground for doing so, 
the Administrator will investigate the 
matter complained of. If the Adminis-
trator reasonably believes that there 
are not sufficient facts to form the 
basis for further proceeding, the mat-
ter may be dropped. If it is dropped, the 
person filing the informal complaint 
will be informed. 

(c) Status of person filing. A person fil-
ing an informal complaint will be a 
party to a rate proceeding if the Ad-
ministrator files such person’s infor-
mal complaint as a formal complaint, 
or if the Judge permits such person to 
intervene upon written application. 

(d) Formal complaint. A rate pro-
ceeding may be instituted only upon 
filing of a formal complaint by the Ad-
ministrator. A formal complaint may 
be filed on the initiative of the Admin-
istrator, or on the basis of an informal 
complaint, or by filing the informal 
complaint as a formal complaint. A 
formal complaint filed by the Adminis-
trator, or a summary thereof, will be 
published in the FEDERAL REGISTER, to-
gether with notice of the time by 
which, and the place where, any inter-
ested person may file a written request 
to be heard. 

§ 202.4 Answer and reply. 
Respondent is not required to file an 

answer. If an answer is filed, complain-
ant is not required to file a reply. 

§ 202.5 Hearing. 
The hearing will be oral unless all 

parties waive oral hearing. It will be 
written if not oral. Notice of the date, 
time and place of oral hearing, or of 
the date and place for filing of written 
submissions in a written hearing, will 
be served on the Administrator and the 
respondent, and on such other persons 
as have requested in writing to be 
heard. 

§ 202.6 Taking no position on the mer-
its. 

The proceeding may be instituted by 
filing of the informal complaint as a 
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formal complaint, and the Adminis-
trator may take no position on the 
merits of the case. 

§ 202.7 Modification or vacation of 
final order. 

(a) Informal petition. Any interested 
person may file an informal petition to 
modify or vacate a final order at any 
time. Any such petition must be filed 
with the Administrator, be based on 
matters arising after the issuance of 
the final order, and set forth such mat-
ters, and the reasons or conditions re-
lied on, with such particularity as is 
practicable. Any such informal petition 
will be handled as otherwise provided 
for an informal complaint. 

(b) Formal motion. A final order may 
be modified or vacated at any time 
only upon filing of a formal motion by 
the Administrator. Such a motion may 
be filed on the initiative of the Admin-
istrator, on the basis of an informal pe-
tition, or by filing of an informal peti-
tion as a formal motion. 

(c) Publication. If the modification or 
vacation sought would involve an in-
crease of a rate or charge lawfully pre-
scribed by the Secretary, or involve a 
rate or charge in addition to what is 
specified in the final order, or involve a 
regulation or practice so affecting such 
a rate or charge, the formal motion, or 
a summary thereof, will be published in 
the FEDERAL REGISTER, together with 
notice of the place, and the time by 
which, any interested person may file a 
written request to be heard. 

(d) Proceedings. Proceedings upon 
such a formal motion will be as other-
wise provided for a formal complaint. 

RULES OF PRACTICE APPLICABLE TO 
REPARATION PROCEEDINGS 

§ 202.101 Rule 1: Meaning of words. 
In these rules, words in the singular 

form shall be deemed to import the 
plural, and vice versa, as the case may 
demand. 

§ 202.102 Rule 2: Definitions. 
Terms defined in the Act shall mean 

the same in these rules as in the Act. 
In addition, and except as may be pro-
vided otherwise in these rules: 

Act means the Packers and Stock-
yards Act, 1921, and legislation supple-

mentary thereto and amendatory 
thereof, 7 U.S.C. 181 et seq.; 

Agency means those divisions and of-
fices of the Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) of the 
Department which are charged with ad-
ministration of the Act; 

Agency Head means the Adminis-
trator, Grain Inspection, Packers and 
Stockyards Administration (Packers 
and Stockyards Programs) of the De-
partment, or any officer or employee of 
the Agency to whom authority is law-
fully delegated to act for the Adminis-
trator; 

Complainant means the party who 
files a complaint and claims repara-
tion, or on whose behalf a complaint is 
filed and reparation is claimed, in a 
reparation proceeding; 

Department means the United States 
Department of Agriculture; 

Docketing of a reparation proceeding 
means transmittal of papers to the 
Hearing Clerk and assignment of a 
docket number as provided in Rule 8, 
§ 202.108, of these rules; 

Hearing means that part of a repara-
tion proceeding which involves the sub-
mission of evidence for the record and 
means either an oral or a written hear-
ing; 

Hearing Clerk means the Hearing 
Clerk of the Department (see 7 CFR 
2.25(a)(3)); 

Judicial Officer means the official of 
the Department delegated authority by 
the Secretary, pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c–450g) and Re-
organization Plan No. 2 of 1953, to per-
form the function involved (see 7 CFR 
2.35); 

Mail means to deposit an item in the 
United States mail with postage af-
fixed and addressed as necessary to 
cause it to be delivered to the address 
shown by ordinary mail, or by certified 
or registered mail if specified. 

Presiding Officer means any attorney 
who is employed in the Office of the 
General Counsel of the Department and 
is assigned so to act in a reparation 
proceeding; 

Re-mail means to mail by ordinary 
mail to an address an item that has 
been returned after being sent to the 
same address by certified or registered 
mail. 
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Reparation proceeding or Proceeding 
means a proceeding under the Act be-
fore the Secretary, in which an order 
for the payment of money is claimed 
and in which the Secretary is not a 
party of record; 

Report means the report to the Judi-
cial Officer of the presiding officer’s 
recommended findings of fact and con-
clusions with respect to all material 
issues of fact, law or discretion, as well 
as the reasons or basis therefor, and 
order, in a reparation proceeding. 

Respondent means the party against 
whom a complaint is filed and repara-
tion is claimed, in a reparation pro-
ceeding; 

Secretary means the Secretary of Ag-
riculture of the United States, or any 
officer or employee of the Department 
to whom authority is lawfully dele-
gated to act for the Secretary; 

[43 FR 30510, July 14, 1978, as amended at 46 
FR 60414, Dec. 10, 1981; 55 FR 41183, Oct. 10, 
1990; 60 FR 8465, Feb. 14, 1995] 

§ 202.103 Rule 3: Beginning a repara-
tion proceeding. 

(a) Filing. A reparation proceeding is 
begun by filing a complaint. Any inter-
ested person (including any agency of a 
state or territory having jurisdiction 
over persons subject to the Act in such 
state or territory) desiring to complain 
of anything done or omitted to be done 
by any stockyard owner, market agen-
cy, or dealer in violation of sections 
304, 305, 306, or 307, or of an order of the 
Secretary made under title III, of the 
Act, may file a complaint to begin a 
reparation proceeding. 

(b) Form. The complaint must be in 
writing, state the facts of the matter 
complained of, identify each person 
complained against (respondent), and 
identify each person who complains 
against such respondent and claims 
reparation from such respondent. It 
may be on a printed form supplied by 
the Agency, or may be a formal docu-
ment, or may be a letter, mailgram, or 
telegram. It may be typewritten or 
handwritten. If it is not on a printed 
form supplied by the Agency, the Agen-
cy Head may, prior to docketing of the 
proceeding, recommend to the com-
plainant that an amended complaint be 
filed on such a printed form. 

(c) Contents and attachments. So far as 
practicable, the complaint should in-
clude the following items as applicable: 

(1) Date and place where the alleged 
violation occurred; 

(2) Quantity and quality of the live-
stock involved; 

(3) Whether a sale is involved and, if 
so, the date, sale price, and amount ac-
tually paid and received; 

(4) Whether a consignment is in-
volved and, if so the date, reported pro-
ceeds, gross, net; 

(5) Amount of reparation claimed, 
and method of computation; 

(6) Name and address of each partner 
or member, if a partnership or joint 
venture is involved; 

(7) Name and address of each person 
involved, including any agent rep-
resenting the complainant or the re-
spondent in the transaction involved; 

(8) Other material facts, including 
terms of contract; and 

(9) True copies of all available papers 
relating to the transaction complained 
about, including shipping documents, 
letters, telegrams, invoices, manifests, 
accounts of sales, and special contracts 
or agreements, and checks and drafts. 
If it appears that any such item has 
been omitted from the complaint, the 
Agency Head may, prior to docketing 
of the proceeding, recommend to the 
complainant that such item be supplied 
by written amendment to the com-
plaint. 

(d) Where to file. The complaint 
should be transmitted or delivered to 
any area office of the Agency, or to the 
headquarters of the Agency in Wash-
ington, DC, or delivered to any full 
time employee of the Agency. 

(e) Time for filing. The complaint 
must be received by the Department 
within 90 days after accrual of the 
cause of action alleged in it. If a com-
plaint is transmitted or delivered to an 
office of the Department, it shall be 
deemed to be received by the Depart-
ment when it reaches such office. If a 
complaint is delivered to a full time 
employee of the Agency, it shall be 
deemed to be received by the Depart-
ment when it is received by such em-
ployee. 

(f) Amendment. The complaint may be 
amended at any time prior to the close 
of an oral hearing or the filing of the 
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last evidence in a written hearing, ex-
cept that: 

(1) An amendment cannot add a re-
spondent if it is filed more than 90 days 
after accrual of the cause of action 
against such respondent; 

(2) An amendment cannot state a new 
and different cause of action if it is 
filed more than 90 days after accrual of 
such new and different cause of action; 
and 

(3) After the first amendment, or 
after the filing of an answer by the re-
spondent, an amendment may not be 
filed without the written consent of 
the respondent, or leave of the pre-
siding officer, or, prior to docketing of 
the proceeding, leave of the Agency 
Head. Any such amendment must be 
filed in writing and signed by the com-
plainant or the attorney or representa-
tive of the complainant. If any such 
amendment is filed before the initial 
service of the complaint on the re-
spondent, it shall be served on the re-
spondent only if the complaint is 
served as provided in Rule 4(b), 
§ 202.104(b). If any such amendment is 
filed after such service, it shall be 
served on the respondent in any case. 

(g) Withdrawal. At any time, a com-
plainant may withdraw a complaint 
filed by or on behalf of the same com-
plainant, thus terminating the repara-
tion proceeding on such complaint un-
less a counterclaim or another com-
plaint is pending therein. If a com-
plainant fails to cooperate with the 
Secretary in the disposition of the 
matter complained of, such complain-
ant may be presumed to desire to with-
draw the complaint filed by or on be-
half of such complainant, after service 
on the parties of written notice of the 
facts of such failure and reasonable op-
portunity for such complainant to 
state whether such presumption is cor-
rect. 

[43 FR 30510, July 14, 1978, as amended at 60 
FR 8465, Feb. 14, 1995] 

§ 202.104 Rule 4: Agency action. 
(a) Informal disposition. If there ap-

pears to be any reasonable ground for 
doing so, the Agency Head shall inves-
tigate the matter complained of. If the 
Agency Head reasonably believes that 
there are not sufficient facts to form 
the basis for further proceeding, the 

matter may be dropped, without preju-
dice to subsequent court action on the 
same cause of action; if it is dropped, 
the person filing the complaint shall be 
informed. If the statements in the com-
plaint, and information obtained in the 
investigation, seem to warrant such ac-
tion, the Agency Head may make an ef-
fort to obtain the consent of the par-
ties to an amicable or informal adjust-
ment of the matter by communication 
with the parties or their attorneys or 
representatives. Such communication 
may be written or oral or both. 

(b) Service of complaint. If the matter 
is not disposed of as provided in para-
graph (a), the complaint, together with 
any amendment which has been filed, 
shall be served on the respondent with 
a notice that an answer is required. 

(c) Service of report of investigation. A 
report prepared by the Agency, of its 
investigation of the matter complained 
of, and supplements to such a report, 
may be served on the parties and made 
a part of the record of the proceeding. 
Whether such a report or supplement 
shall be prepared, and whether it shall 
be served on the parties and made a 
part of the record, and its contents, 
shall be in the discretion of the Agency 
Head. The Judicial Officer shall con-
sider information in such a report or 
supplement as part of the evidence in 
the proceeding, to the extent that such 
information is relevant and material to 
the proceeding. Any party may submit 
evidence in rebuttal of such informa-
tion as is provided generally in these 
rules for the submission of evidence. 
Oral testimony, to the extent credible, 
shall be given greater weight as evi-
dence than such information. 

§ 202.105 Rule 5: Filing; time for filing; 
service. 

(a) Filing; number of copies. Prior to 
docketing of a proceeding under these 
rules, all documents and papers other 
than the initial complaint, filed in the 
proceeding, shall be filed with the 
Agency. After such docketing of a pro-
ceeding, all such documents and papers 
shall be filed with the hearing clerk, 
Provided, That all such documents and 
papers, except a petition for disquali-
fication of a presiding officer, shall be 
filed with the presiding officer if the 
parties have been served with written 
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notice to do so. Each such document or 
paper shall be filed in quadruplicate 
with an extra copy for each party in 
excess of two, except as otherwise pro-
vided in these rules. Any document or 
paper not filed in the required number 
of copies, except an initial complaint, 
may be returned to the party filing it. 

(b) Effective date of filing. Any docu-
ment or paper other than an initial 
complaint, filed in a proceeding under 
these rules, shall be deemed to be filed 
at the time when it reaches the head-
quarters of the Department in Wash-
ington DC, or, if authorized to be filed 
with an officer or employee of the De-
partment at any place outside the Dis-
trict of Columbia, it shall be deemed to 
be filed at the time when it reaches the 
office of such officer or employee. 

(c) Additional time for filing. The time 
for the filing of any document or paper 
other than an initial complaint, in a 
proceeding under these rules, may upon 
request be extended as reasonable, by 
the agency head prior to docketing of 
the proceeding, or by the presiding offi-
cer, or by the judicial officer; notice of 
any extension of time shall be served 
on all parties. After docketing of the 
proceeding, in all instances in which 
time permits, notice of a request for 
extension of time shall be given to par-
ties other than the one filing such re-
quest, with opportunity to submit 
views concerning the request. 

(d) Computation of time. Saturdays, 
Sundays, and Federal holidays shall be 
included in computing the time al-
lowed for the filing of any document or 
paper: Provided, That, when such time 
expires on a Saturday, Sunday, or Fed-
eral holiday, such time shall be ex-
tended to include the next following 
business day. 

(e) Who shall make service. Copies of 
all documents or papers required or au-
thorized by the rules in this part to be 
filed with the Agency shall be served 
on the parties by the Agency, and cop-
ies of all documents or papers required 
or authorized by the rules in this part 
to be filed with the Hearing Clerk shall 
be served on the parties by the Hearing 
Clerk, unless any such document or 
paper is served by some other employee 
of the Department, or by a U.S. mar-
shal or deputy marshal, or as otherwise 
provided herein, or as otherwise di-

rected by the presiding officer or Judi-
cial Officer. 

(f) Service on party. (1) Any complaint 
or other document initially served on a 
person to make that person a party re-
spondent in a proceeding, a final order, 
or other document specifically ordered 
by the presiding officer or Judicial Of-
ficer to be served by certified or reg-
istered mail, shall be deemed to be re-
ceived by any party to a proceeding on 
the date of delivery by certified or reg-
istered mail to the last known prin-
cipal place of business of such party, 
last known principal place of business 
of the attorney or representative of 
record of such party, or last known res-
idence of such party if an individual, 
provided that, if any such document or 
paper is sent by certified on registered 
mail but is returned marked by the 
postal service as unclaimed or refused, 
it shall be deemed to be received by 
such party on the date of remailing by 
ordinary mail to the same address. 

(2) Any document or paper, other 
than one specified in paragraph (f)(1) of 
this section or written questions for a 
deposition as provided in § 202.109(c)(3), 
shall be deemed to be received by any 
party to a proceeding on the date of 
mailing by ordinary mail to the last 
known principal place of business of 
such party, last known principal place 
of business of the attorney or rep-
resentative or record of such party, or 
last known residence of such party if 
an individual. 

(3) Any document or paper served 
other than by mail on any party to a 
proceeding shall be deemed to be re-
ceived by such party on the date of: 

(i) Delivery to any responsible indi-
vidual at, or leaving in a conspicuous 
place at, the last known principal place 
of business of such party, last known 
principal place of business of the attor-
ney or representative of record of such 
party, or last known residence of such 
party if an individual, or 

(ii) Delivery to such party if an indi-
vidual, to an officer or director of such 
party if a corporation, or to a member 
of such party if a partnership, at any 
location. 

(g) Service on another. Any subpoena 
or other document or paper served on 
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any person other than a party to a pro-
ceeding shall be deemed to be received 
by such person on the date of: 

(1) Delivery by certified mail or reg-
istered mail to the last known prin-
cipal place of business of such person, 
last known principal place of business 
of the attorney or representative of 
record of such person, or last known 
residence of such person if an indi-
vidual; 

(2) Delivery other than by mail to 
any responsible individual at, or leav-
ing in a conspicuous place at, any such 
location; or 

(3) Delivery to such party if an indi-
vidual, to an officer or director of such 
party if a partnership, at any location. 

(h) Proof of service. Any of the fol-
lowing, in the possession of the Depart-
ment, showing such service, shall be 
deemed to be accurate: 

(1) A certified or registered mail re-
ceipt returned by the postal service 
with a signature; 

(2) An official record of the postal 
service; 

(3) An entry on a docket record or a 
copy placed in a docket file by the 
Hearing Clerk of the Department or by 
an employee of the Hearing Clerk in 
the ordinary course of business; 

(4) A certificate of service, which 
need not be separate from and may be 
incorporated in the document or paper 
of which it certifies service, showing 
the method, place and date of service 
in writing and signed by an individual 
with personal knowledge thereof, Pro-
vided that such certificate must be 
verified by oath or declaration under 
penalty of perjury if the individual cer-
tifying service is not a party to the 
proceeding in which such document or 
paper is served, an attorney or rep-
resentative of record for such a party, 
or an official or employee of the United 
States or of a State of political sub-
division thereof. 

[43 FR 30510, July 14, 1978, as amended at 55 
FR 41183, Oct. 10, 1990; 60 FR 8465, Feb. 14, 
1995] 

§ 202.106 Rule 6: Answer. 
(a) Filing and service. Within 20 days 

after service on a respondent, of a com-
plaint or amendment of a complaint, 
such person shall file an answer in 
writing, signed by such person or by 

the attorney or representative of such 
person. If a respondent desires an oral 
hearing, a request for it should be in-
cluded with the answer of such person. 
If any answer or amended answer is 
filed, it shall be served on the com-
plainant. 

(b) Required contents. If a respondent 
desires to make a defense, the answer 
of such person shall contain a precise 
statement of the facts which constitute 
the grounds of defense, and shall spe-
cifically admit, deny, or explain each 
of the allegations of the complaint, ex-
cept that, if the respondent is without 
knowledge, such answer shall state 
that. If a respondent does not desire to 
make a defense, the answer of such per-
son shall contain an admission of all 
the allegations of the complaint, or an 
admission of liability to the complain-
ant in the full amount claimed by the 
complainant as reparation, or both. An 
answer may be stricken for failure to 
comply with these requirements; no-
tice of an order so striking an answer 
shall be served on the parties; within 20 
days after service on a respondent of 
such a notice, such person shall file an 
answer which complies with these re-
quirements. 

(c) Setoff, counterclaim or cross-claim. 
The answer may assert a setoff, coun-
terclaim, or cross-claim, or any com-
bination thereof. No counterclaim or 
cross-claim shall be considered unless 
it is based on a violation for which the 
act authorizes reparation to be ordered 
to be paid, and filed within 90 days 
after accrual of the cause of action al-
leged therein: Provided, That a counter-
claim not filed within such time limit 
may be considered if based on a trans-
action complained of in the complaint. 
Any cross-claim asserted against a co- 
respondent, based on a violation for 
which the act authorizes reparation to 
be ordered to be paid, and filed within 
90 days after accrual of the cause of ac-
tion alleged therein, shall be served on 
such person as a complaint; within 20 
days after such service, such person 
shall file an answer thereto in compli-
ance with the above requirements for 
an answer to a complaint. 

(d) Failure to file. If a respondent fails 
to file an answer as required above, 
such persons shall be deemed to have 
admitted all the allegations of the 
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complaint or cross-claim against such 
person, and to have consented to the 
issuance of a final order in the pro-
ceeding, based on all evidence in the 
record. For this purpose, the evidence 
in the record may include information 
contained in a report of investigation 
made a part of the record pursuant to 
rule 4(c), § 202.104(c), and evidence re-
ceived in a hearing, oral or written, 
held subsequent to the expiration of 
the time for filing such answer, but 
shall not be limited to such informa-
tion and evidence. Such a respondent 
shall not be entitled to service pro-
vided in these rules, of any notice or 
document except the final order in the 
proceeding. 

§ 202.107 Rule 7: Reply. 
(a) Filing and service. If the answer as-

serts a counterclaim or a setoff, the 
complainant may file a reply in writing 
within 20 days after service of the an-
swer on such person. If any reply or 
amended reply is filed, it shall be 
served on the respondent. 

(b) Contents. The reply shall be con-
fined strictly to the matters alleged in 
the counterclaim or setoff asserted in 
the answer. It shall contain a precise 
statement of the facts which constitute 
the grounds of defense to the counter-
claim or setoff and shall specifically 
admit, deny, or explain each of the al-
legations of the answer constituting 
such counterclaim or setoff, except 
that, if the complainant is without 
knowledge, the reply shall state that. 

(c) Failure to file. If no reply is filed, 
the allegations of the answer shall be 
regarded as denied. 

[43 FR 30510, July 14, 1978, as amended at 55 
FR 41184, Oct. 10, 1990] 

§ 202.108 Rule 8: Docketing of pro-
ceeding. 

Promptly following receipt of the an-
swer, or the reply (if the answer asserts 
a counterclaim or a setoff), or fol-
lowing the expiration of the period of 
time prescribed above for the filing of 
the answer or of the reply, the agency 
head shall transmit all of the papers 
which have been filed in the proceeding 
(including the investigation report if 
any has been served on the parties) to 
the hearing clerk, who shall assign a 
docket number to the proceeding. 

Thereafter the proceeding shall be re-
ferred to by such number. The hearing 
clerk shall promptly transmit all such 
papers to the Office of the General 
Counsel for assignment of a presiding 
officer. 

§ 202.109 Rule 9: Depositions. 

(a) Application. Any party may file an 
application for an order for the taking 
of testimony by deposition, at any 
time after docketing of a proceeding 
and before the close of an oral hearing 
or the filing of such party’s evidence in 
a written hearing therein. The applica-
tion shall set forth: (1) The name and 
address of the proposed deponent; (2) 
the name and address of the person (re-
ferred to in this section as the ‘‘offi-
cer’’) before whom the proposed exam-
ination is to be made; (3) the reasons 
why such deposition should be taken, 
which must show that it may be able to 
be used as set forth in paragraph (i) of 
this section; (4) whether the proposed 
examination is to be on interrogatories 
or oral; and (5) if oral, a suggested time 
and place where the proposed deposi-
tion is to be made and a suggested 
manner in which the proposed deposi-
tion is to be conducted (telephone, 
audio-visual telecommunication, or by 
personal attendance of the individuals 
who are expected to participate in the 
deposition). The application for an 
order for the taking of testimony by 
deposition shall be made in writing, 
unless it is made orally on the record 
at an oral hearing. 

(b) Response; service. If any such ap-
plication is made orally on the record 
at an oral hearing, each party other 
than the applicant, present at such 
hearing, may respond to it orally. If 
any such application is in writing it 
shall be served on each party other 
than the applicant, and each such 
other party shall have not less than 20 
days, from the date of service on such 
party of the application, to file a writ-
ten response to it. 

(c) Written questions (interrogatories). 
(1) If the examination will be oral, par-
ties who will not be present or rep-
resented at it may file written ques-
tions with the officer prior to the time 
of the examination. 
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(2) The presiding officer may direct, 
or the parties may agree, that the dep-
osition, if taken, shall be taken by 
means of written questions. If the pre-
siding officer finds, upon the protest of 
a party to the proceeding, that such 
party has a principal place of business 
or residence more than 100 miles from 
the place of the examination and that 
it would constitute an undue hardship 
on such party to be present or rep-
resented at an oral examination at 
such place, the deposition, if taken, 
shall be taken by means of written 
questions. In any such case, the pre-
siding officer shall state on the record 
at the oral hearing that, or shall serve 
the parties with notice that, the depo-
sition, if taken, shall be taken by 
means of written questions. 

(3) If the examination is conducted 
by means of written questions, copies 
of the applicant’s questions must be re-
ceived by the other party to the pro-
ceeding and the officer at least 10 days 
prior to the date set for the examina-
tion unless otherwise agreed, and any 
cross questions of a party other than 
the applicant must be received by the 
applicant and the officer at any time 
prior to the time of the examination. 

(d) Order. (1) The presiding officer, if 
satisfied that good cause for taking the 
deposition is present, may order the 
taking of the deposition. 

(2) The order shall be served on the 
parties and shall include: 

(i) The name and address of the offi-
cer before whom the deposition is to be 
made; 

(ii) The name of the deponent; 
(iii) Whether the deposition will be 

oral or on written questions; 
(iv) If the deposition is oral, the man-

ner in which the deposition is to be 
conducted (telephone, audio-visual 
telecommunication, or personal at-
tendance of those who are to partici-
pate in the deposition); and 

(v) The time, which shall not be less 
than 20 days after the issuance of the 
order, and place. 

(3) The officer, time, place, and man-
ner of the deposition as stated in the 
presiding officer’s order need not be the 
same as the officer, time, place, and 
manner suggested in the application. 

(4) The deposition shall be conducted 
in the manner (telephone, audio-visual 

telecommunication, or personal at-
tendance of those who are to partici-
pate in the deposition) agreed to by the 
parties. 

(5) If the parties cannot agree on the 
manner in which the deposition is to be 
conducted: 

(i) The deposition shall be conducted 
by telephone unless the presiding offi-
cer determines that conducting the 
deposition by audio-visual tele-
communication: 

(A) Is necessary to prevent prejudice 
to a party; 

(B) Is necessary because of a dis-
ability of any individual expected to 
participate in the deposition; or 

(C) Would cost less than conducting 
the deposition by telephone. 

(ii) If the deposition is not conducted 
by telephone, the deposition shall be 
conducted by audio-visual tele-
communication unless the presiding of-
ficer determines that conducting the 
deposition by personal attendance of 
any individual who is expected to par-
ticipate in the deposition: 

(A) Is necessary to prevent prejudice 
to a party; 

(B) Is necessary because of a dis-
ability of any individual expected to 
participate in the deposition; or 

(C) Would cost less than conducting 
the deposition by telephone or audio- 
visual telecommunication. 

(e) Qualifications of officer. No deposi-
tion shall be made except before an of-
ficer authorized by the law of the 
United States or by the law of the 
place of the examination to administer 
oaths, or before an officer authorized 
by the Secretary to administer oaths, 
or before the presiding officer. No depo-
sition shall be made before an officer 
who is a relative (within the third de-
gree by blood or marriage), employee, 
attorney, or representative of any 
party (or an employee of an attorney 
or representative of any party), or who 
is financially interested in the result of 
the proceeding. 

(f) Procedure on examination. The de-
ponent shall be examined under oath or 
affirmation, and the testimony of the 
deponent shall be recorded by the offi-
cer, or by some person under the direc-
tion and in the presence of the officer. 
If the examination is on interrog-
atories, they shall be propounded by 
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the officer. If the examination is oral, 
the deponent shall be examined first by 
the party at whose instance the deposi-
tion is taken, or the representative of 
such party, and shall be subject to 
cross-examination by any other party 
or the representative thereof who is 
present at the examination; the officer 
shall propound any interrogatories 
filed with the officer by parties not 
present or represented at the examina-
tion. 

(g) Certification and filing by officer. 
The officer shall certify on the tran-
script or recording that the deponent 
was duly sworn by the officer and that 
the transcript or recording is a true 
record of the deponent’s testimony, 
with such exceptions as the certificate 
shall specify. The officer shall then se-
curely seal the transcript or recording, 
together with three copies of the tran-
script or recording, with an extra copy 
for each party in excess of two, in an 
envelope, and mail the same by reg-
istered or certified mail to the pre-
siding officer. 

(h) Service; correction. After the tran-
script or recording is received by the 
presiding officer, it shall promptly be 
served on all parties. Any party, within 
20 days after such service, may file a 
written motion proposing corrections 
to the transcript or recording. Any 
such motion shall be served on each 
party other than the one filing it, who 
shall have 10 days to file a written re-
sponse to it. Any such response shall be 
served on each party other than the 
one filing it. Such documents, if filed, 
shall be a part of the record of the pro-
ceeding if any portion of the transcript 
or recording is made a part of the 
record. All portions of the transcript or 
recording which are not referred to in 
any such motion shall be presumed to 
be accurate except for obvious typo-
graphical errors. 

(i) Use. If a written hearing is held, a 
transcript or recording, of a deposition 
ordered and taken in accord with this 
section, may be made a part of the 
record as evidence by any party, by 
written motion filed with such party’s 
evidence. If an oral hearing is held, ex-
cept as otherwise provided in these 
rules, such a transcript or recording 
may be made a part of the record as 
evidence, on written motion filed by 

any party, or oral motion of any party 
made at the oral hearing, if no party 
objects after reasonable notice and op-
portunity to do so, or if the presiding 
officer finds that the evidence is other-
wise admissible and: 

(1) That the witness is dead; 
(2) That the witness is unable to at-

tend or testify for any good reason in-
cluding age, sickness, infirmity, or im-
prisonment; 

(3) That the party offering the tran-
script or recording has tried without 
success to procure the attendance of 
the witness by subpoena; or 

(4) That such exceptional cir-
cumstances exist as to make it desir-
able, in the interests of justice and 
with due regard to the importance of 
presenting the testimony orally before 
the presiding officer, to allow the tran-
script or recording to be used. 
If any portion of a transcript or record-
ing of a deposition is made a part of 
the record as evidence on motion of 
any party, any other party may make 
a part of the record as evidence the re-
mainder, or any other portion, of the 
transcript or recording. 

(j) Expenses. Fees and reimburse-
ments payable to an officer taking a 
deposition, or other person recording 
the testimony in the deposition, shall 
be paid by the party at whose instance 
the deposition is taken. 

(k) Subpoenas. No subpoena can issue, 
to compel attendance, testimony, or 
production of documentary evidence, 
at an examination under this rule 9. 

(l) Agreement of parties. In any case, 
any transcript or recording of any dep-
osition, or any part of such a transcript 
or recording, may be made a part of the 
record as evidence by agreement of the 
parties other than a party failing to 
file an answer as required in these 
rules. 

[43 FR 30510, July 14, 1978, as amended at 55 
FR 41184, Oct. 10, 1990; 60 FR 8465, Feb. 14, 
1995] 

§ 202.110 Rule 10: Prehearing con-
ference. 

(a) The presiding officer, at any time 
prior to the commencement of the 
hearing, may request the parties or 
their counsel to appear at a conference 
before the presiding officer to consider: 

(1) The simplification of issues; 
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(2) The necessity of amendments to 
pleadings; 

(3) The possibility of obtaining stipu-
lations of fact and of the authenticity, 
accuracy, and admissibility of docu-
ments, which will avoid unnecessary 
proof; 

(4) The limitation of the number of 
expert or other witnesses; 

(5) The negotiation, compromise, or 
settlement of issues; 

(6) The exchange of copies of pro-
posed exhibits; 

(7) The identification of documents 
or matters of which official notice may 
be requested; 

(8) A schedule to be followed by the 
parties for completion of the actions 
decided at the conference; or 

(9) Such other matters as may expe-
dite and aid in the disposition of the 
proceeding. 

No transcript or recording of such a 
conference shall be made, but the pre-
siding officer shall prepare and file for 
the record a written summary if any 
action is taken at the conference, 
which shall incorporate any written 
stipulations or agreements made by 
the parties at the conference or as a re-
sult of the conference. 

(b) Manner of the prehearing con-
ference. (1) The prehearing conference 
shall be conducted by telephone or cor-
respondence unless the presiding offi-
cer determines that conducting the 
prehearing conference by audio-visual 
telecommunication: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the prehearing con-
ference; or 

(iii) Would cost less than conducting 
the prehearing conference by telephone 
or correspondence. If the presiding offi-
cer determines that a prehearing con-
ference conducted by audio-visual tele-
communication would measurably in-
crease the United States Department 
of Agriculture’s cost of conducting the 
prehearing conference, the prehearing 
conference shall be conducted by per-
sonal attendance of any individual who 
is expected to participate in the pre-
hearing conference, by telephone, or by 
correspondence. 

(2) If the prehearing conference is not 
conducted by telephone or correspond-
ence, the prehearing conference shall 
be conducted by audio-visual tele-
communication unless the presiding of-
ficer determines that conducting the 
prehearing conference by personal at-
tendance of any individual who is ex-
pected to participate in the prehearing 
conference: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the prehearing con-
ference; or 

(iii) Would cost less than conducting 
the prehearing conference by audio-vis-
ual telecommunication. 

[43 FR 30510, July 14, 1978, as amended at 60 
FR 8466, Feb. 14, 1995] 

§ 202.111 Rule 11: Hearing, oral or 
written. 

(a) When held. A hearing, oral or 
written, shall be held unless: 

(1) Each respondent admits or is 
deemed to admit sufficient allegations 
of the complaint to support the full 
amount claimed by the complainant as 
reparation; 

(2) Each respondent admits liability 
to the complainant in the full amount 
claimed by the complainant as repara-
tion; 

(3) Before a hearing has been com-
pleted the parties agree in writing that 
the proceeding may be decided on the 
basis of the record as it stands at the 
time such agreement is filed; or 

(4) Before a hearing has been com-
pleted the parties settle their dispute 
or the complainant withdraws the com-
plaint. 

(b) Whether oral or written. The hear-
ing provided for in paragraph (a) of this 
section shall be oral if: 

(1) $10,000 or more is in controversy 
and any respondent files a written re-
quest for an oral hearing with such re-
spondent’s answer; or 

(2) $10,000 or more is in controversy 
and any complainant files a written re-
quest for an oral hearing on or before 
the 20th day after service on such com-
plainant of notice that no respondent 
has filed a timely request for an oral 
hearing; or 
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(3) Less than $10,000 is in controversy 
and the presiding officer determines, 
upon written request by any party 
thereto, that an oral hearing is nec-
essary to establish the facts and cir-
cumstances giving rise to the con-
troversy. The hearing shall be written 
if not oral. 

(c) Withdrawal of request. If $10,000 or 
more is in controversy and a party has 
timely filed a request for oral hearing, 
such party may withdraw such request 
at any time prior to completion of an 
oral hearing. If such a withdrawal 
leaves no pending request for oral hear-
ing in the proceeding, and if the pre-
siding officer has not decided that the 
hearing should be oral, each other 
party shall be served with notice of 
this and shall be given 20 days to re-
quest an oral hearing. If any party files 
a request for oral hearing in such time, 
the hearing shall be oral in accordance 
with paragraph (b) of this section. 

(d) Presiding Officer’s recommendation. 
The presiding officer may recommend 
voluntary withdrawal of a request for 
oral hearing, timely filed. Declining to 
make such withdrawal shall not affect 
the rights or interests of any party. 

(e) Representation. Any party may ap-
pear in an oral hearing, or file evidence 
in a written hearing, in person or by 
counsel or other representative. For 
unethical or contumacious conduct in 
or in connection with a proceeding, the 
presiding officer may preclude a person 
from further acting as attorney or rep-
resentative for any party to the pro-
ceeding; any such order of the pre-
siding officer shall be served on the 
parties; an appeal to the Judicial Offi-
cer may be taken from any such order 
immediately. 

[51 FR 42083, Nov. 21, 1986, as amended at 55 
FR 41184, Oct. 10, 1990] 

§ 202.112 Rule 12: Oral hearing. 
(a) Time, place, and manner. (1) If and 

when the proceeding has reached the 
stage where an oral hearing is to be 
held, the presiding officer shall set a 
time, place, and manner for oral hear-
ing. The time shall be set based upon 
careful consideration to the conven-
ience of the parties. The place shall be 
set in accordance with paragraph (a)(2) 
of this section and careful consider-
ation to the convenience of the parties. 

The manner in which the hearing is to 
be conducted shall be determined in ac-
cordance with paragraphs (a)(3) and 
(a)(4) of this section. 

(2) The place shall be set in accord-
ance with paragraphs (e) and (f) of sec-
tion 407 of the Act, if applicable. In es-
sence, under paragraphs (e) and (f) of 
section 407 of the Act, if the complain-
ant and the respondent, or all of the 
parties, if there are more than two, 
have their principal places of business 
or residence within a single unit of 
local government, a single geo-
graphical area within a State, or a sin-
gle State, the oral hearing is to be held 
as near as possible to such places of 
business or residence, depending on the 
availability of an appropriate location 
for conducting the hearing. If the par-
ties have such places of business or res-
idence distant from each other, then 
paragraphs (e) and (f) of section 407 of 
the Act are not applicable. 

(3) The oral hearing shall be con-
ducted by audio-visual telecommuni-
cation unless the presiding officer de-
termines that conducting the oral 
hearing by personal attendance of any 
individual who is expected to partici-
pate in the hearing: 

(i) Is necessary to prevent prejudice 
to a party; 

(ii) Is necessary because of a dis-
ability of any individual expected to 
participate in the hearing; or 

(iii) Would cost less than conducting 
the hearing by audio-visual tele-
communication. If the presiding officer 
determines that a hearing conducted 
by audio-visual telecommunication 
would measurably increase the United 
States Department of Agriculture’s 
cost of conducting the hearing, the 
hearing shall be conducted by personal 
attendance of any individual who is ex-
pected to participate in the hearing or 
by telephone. 

(4) The presiding officer may, in his 
or her sole discretion or in response to 
a motion by a party to the proceeding, 
conduct the hearing by telephone if the 
presiding officer finds that a hearing 
conducted by telephone: 

(i) Would provide a full and fair evi-
dentiary hearing; 

(ii) Would not prejudice any party; 
and 
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(iii) Would cost less than conducting 
the hearing by audio-visual tele-
communication or personal attendance 
of any individual who is expected to 
participate in the hearing. 

(b) Notice. (1) A notice stating the 
time, place, and manner of oral hearing 
shall be served on each party prior to 
the time of the oral hearing. The no-
tice shall state whether the oral hear-
ing will be conducted by telephone, 
audio-visual telecommunication, or 
personal attendance of any individual 
expected to participate in the hearing. 
If any change is made in the time, 
place, or manner of the oral hearing, a 
notice of the change shall be served on 
each party prior to the time of the oral 
hearing as changed, unless the change 
is made during the course of an oral 
hearing and shown in the transcript or 
on the recording. Any party may waive 
such notice, in writing, or orally on the 
record at an oral hearing and shown in 
the transcript or on the recording. 

(2) If the presiding officer orders an 
oral hearing, any party may move that 
the hearing be conducted by telephone 
or personal attendance of any indi-
vidual expected to attend the hearing 
rather than by audio-visual tele-
communication. Any motion that the 
hearing be conducted by telephone or 
personal attendance of any individual 
expected to attend the hearing must be 
accompanied by a memorandum in sup-
port of the motion stating the basis for 
the motion and the circumstances that 
require the hearing to be conducted 
other than by audio-visual tele-
communication. 

(3) Within 10 days after the presiding 
officer issues a notice stating the man-
ner in which the hearing is to be con-
ducted, any party may move that the 
presiding officer reconsider the manner 
in which the hearing is to be con-
ducted. Any motion for reconsideration 
must be accompanied by a memo-
randum in support of the motion stat-
ing the basis for the motion and the 
circumstances that require the hearing 
to be conducted other than in accord-
ance with the presiding officer’s notice. 

(c) Failure to appear. If any party to 
the proceeding, after being duly noti-
fied, fails to appear at the oral hearing 
in person or by counsel or other rep-
resentative, such party shall be deemed 

to have waived the right to add any 
further evidence to the record in the 
proceeding, or to object to the admis-
sion of any evidence; if the parties who 
are present are all adverse to such 
party, they shall have an election to 
present evidence, in whole or in part, 
in the form of oral testimony before 
the presiding officer, affidavits, or 
depositions. 

(d) Order of proceeding. Complainant 
shall proceed first, if present at the 
commencement of the oral hearing. 

(e) Written statements of direct testi-
mony. (1) Except as provided in para-
graph (e)(2) of this section, each party 
must exchange with all other parties a 
written narrative verified statement of 
the oral direct testimony that the 
party will provide at any hearing to be 
conducted by telephone; the direct tes-
timony of each employee or agent of 
the party that the party will call to 
provide oral direct testimony at any 
hearing to be conducted by telephone; 
and the direct testimony of each expert 
witness that the party will call to pro-
vide oral direct testimony at any hear-
ing to be conducted by telephone. The 
written direct testimony of witnesses 
shall be exchanged by the parties at 
least 10 days prior to the hearing. The 
oral direct testimony provided by a 
witness at a hearing conducted by tele-
phone will be limited to the presen-
tation of the written direct testimony, 
unless the presiding officer finds that 
oral direct testimony which is supple-
mental to the written direct testimony 
would further the public interest and 
would not constitute surprise. 

(2) The parties shall not be required 
to exchange testimony in accordance 
with this paragraph if the hearing is 
scheduled to begin less than 20 days 
after the presiding officer’s notice stat-
ing the time of the hearing. 

(f) Evidence—(1) In general. The testi-
mony of witnesses at an oral hearing 
shall be on oath or affirmation and 
subject to cross-examination. Any wit-
ness other than a party may be exam-
ined separately and apart from all 
other witnesses, in the discretion of 
the presiding officer. The presiding of-
ficer shall exclude evidence which is 
immaterial, irrelevant, or unduly rep-
etitious, or which is not of the sort on 
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which responsible persons are accus-
tomed to rely, insofar as practicable. 

(2) Objections. If a party objects to 
the admission of any evidence or to the 
limitation of the scope of any examina-
tion or cross-examination or to any 
other ruling of the presiding officer, 
such party shall state briefly the 
grounds of such objection, and the pre-
siding officer shall rule on it. The tran-
script or recording shall include argu-
ment or debates on objections, except 
as ordered by the presiding officer, and 
shall include the ruling of the presiding 
officer. Objections not made before the 
presiding officer may not subsequently 
be relied on in the proceeding. 

(3) Offer of proof. Whenever evidence 
is excluded by the presiding officer, the 
party offering such evidence may make 
an offer of proof. The offer of proof 
shall consist of a brief statement, 
which shall be included in the tran-
script or recording, describing the evi-
dence excluded. If the evidence consists 
of a brief oral statement, it shall be in-
cluded in full in the transcript or re-
cording. If the evidence consists of an 
exhibit, it shall be marked for identi-
fication and inserted in the record. In 
either such event, if the judicial officer 
decides that the presiding officer’s rul-
ing in excluding the evidence was erro-
neous and prejudicial, such evidence 
shall be considered a part of the record. 
If the taking of such evidence will con-
sume a considerable length of time at 
the hearing, the presiding officer shall 
not allow the insertion of such evi-
dence in full and, if the judicial officer 
decides that the presiding officer’s rul-
ing in excluding the evidence was erro-
neous and prejudicial, the hearing shall 
be reopened to permit the taking of 
such evidence. 

(4) Depositions and affidavits. Except 
as is otherwise provided in these rules, 
admission of the deposition of any wit-
ness shall be subject to the provisions 
of rule 9, § 202.109, and affidavits, and 
statements under penalty of perjury as 
provided in 28 U.S.C. 1746, Pub. L. 94– 
550, may be admitted only if the evi-
dence is otherwise admissible and no 
party objects. 

(5) Department records. A true copy of 
any written entry in any record of the 
Department, made by an officer or em-
ployee of the Department in the course 

of the official duty of such officer or 
employee, and relevant to the issues 
involved in the hearing, shall be admis-
sible as prima facie evidence of the 
facts stated in the record of the De-
partment, without the production of 
such officer or employee. 

(6) Exhibits. (i) For each exhibit of-
fered by a party, copies in addition to 
the original shall be filed with the pre-
siding officer for the use of all other 
parties to the proceeding, except where 
the presiding officer finds that the fur-
nishing of copies is impracticable. The 
presiding officer shall tell the parties 
the number of copies required to be 
filed, make the proper distribution of 
the copies, and have this noted on the 
record. 

(ii) If the testimony of a witness re-
fers to any document, the presiding of-
ficer shall determine whether it shall 
be produced at the hearing and made a 
part of the record as an exhibit, or 
whether it shall be incorporated in the 
record by reference. 

(iii) If relevant and material matter 
is embraced in a document containing 
irrelevant or immaterial matter, such 
irrelevant or immaterial matter shall 
be designated by the party offering the 
document in evidence, and shall be seg-
regated and excluded, insofar as prac-
ticable. 

(g) Subpoenas—(1) Issuance. The at-
tendance and testimony of witnesses 
and the production of documentary evi-
dence, from any place in the United 
States, on behalf of any party to the 
proceeding, may be required by sub-
poena at any designated place for oral 
hearing. Subpoenas may be issued by 
the presiding officer, on a written ap-
plication filed by a party, showing the 
grounds and necessity thereof, and, 
with respect to subpoenas for the pro-
duction of documentary evidence, 
showing their competency, relevancy, 
and materiality and the necessity for 
their production. Subpoenas may be 
issued on the motion of the presiding 
officer. 

(2) Service; proof of service. A subpoena 
may be served by any natural person 
over the age of 18 years. The party at 
whose instance a subpoena is issued 
shall be responsible for serving it, how-
ever, at the request of such party the 
Secretary will attempt to serve it. 
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(h) Oral argument. The presiding offi-
cer shall permit oral argument by the 
parties or their counsel who are 
present at an oral hearing, but may 
limit such argument to any extent that 
the presiding officer finds necessary for 
the expeditious or proper disposition of 
the case. 

(i) Transcript or recording. (1) Hearings 
to be conducted by telephone shall be 
recorded verbatim by electronic re-
cording device. Hearings conducted by 
audio-visual telecommunication or the 
personal attendance of any individual 
who is expected to participate in the 
hearing shall be transcribed, unless the 
presiding officer finds that recording 
the hearing verbatim would expedite 
the proceeding and the presiding offi-
cer orders the hearing to be recorded 
verbatim. The presiding officer shall 
certify that to the best of his or her 
knowledge and belief any recording 
made pursuant to this paragraph with 
exhibits that were accepted into evi-
dence is the record of the hearing. 

(2) If a hearing is recorded verbatim, 
a party requests the transcript of a 
hearing or part of a hearing, and the 
presiding officer determines that the 
disposition of the proceeding would be 
expedited by a transcript of the hear-
ing or part of a hearing, the presiding 
officer shall order the verbatim tran-
scription of the recording as requested 
by the party. 

(3) Parties to the proceeding who de-
sire copies of the transcript or record-
ing of the oral hearing may make ar-
rangements with the reporter, who will 
furnish and deliver such copies direct 
to such parties, upon receipt from such 
parties of payment for the transcript 
or recording, at the rate provided by 
the contract between the reporter and 
the Department for such reporting 
service. 

(j) Filing, and presiding officer’s certifi-
cate, of the transcript or recording. As 
soon as practicable after the close of 
the oral hearing, the reporter shall 
transmit to the presiding officer the 
original transcript or recording of the 
testimony, and as many copies of the 
transcript or recording as may be re-
quired by paragraph (j) of this section 
for the area offices of the Agency and 
as may be required for the Washington 
office of the Agency. At the same time 

the reporter shall also transmit a copy 
of the transcript or recording to each 
party who shall have arranged and paid 
for it, as provided in paragraph (h) of 
this section. Upon receipt of the tran-
script or recording, the presiding offi-
cer shall attach to the original tran-
script or recording a certificate stating 
that, to the best of the presiding offi-
cer’s knowledge and belief, the tran-
script or recording is a true, correct, 
and complete transcript or recording of 
the testimony given at the hearing and 
that the exhibits mentioned in it are 
all the exhibits received in evidence at 
the hearing, with such exceptions as 
the certificate shall specify. Such cer-
tificate shall be served on each party 
and a copy thereof shall be attached to 
each copy of the transcript or record-
ing received by the presiding officer. In 
accordance with such certificate the 
presiding officer shall note, on the 
original transcript or recording, each 
correction detailed in such certificate 
by adding or crossing out (but without 
obscuring the texts as originally tran-
scribed or recorded) at the appropriate 
places any words necessary to make 
the text conform to the correct mean-
ing, as certified by the presiding offi-
cer. The presiding officer shall send the 
copies of the transcript or recording to 
the hearing clerk who shall send them 
to the Agency. 

(k) Keeping of copies of the transcript 
or recording. During the period in which 
the proceeding has an active status in 
the Department, a copy of the tran-
script or recording shall be kept at the 
area office of the Agency most conven-
ient to the respondent; however, if 
there are two or more respondents and 
they are located in different regions, 
such copy of the transcript or record-
ing shall be kept at the area office of 
the Agency nearest to the place where 
the hearing was held. In addition, a 
copy of the transcript or recording 
shall be kept at the area office of the 
Agency most convenient to the com-
plainant. Any such copy shall be avail-
able for examination during official 
hours of business at the area office, but 
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shall remain the property of the De-
partment and shall not be removed 
from such office. 

[43 FR 30510, July 14, 1978, as amended at 55 
FR 41184, Oct. 10, 1990; 60 FR 8466, Feb. 14, 
1995] 

§ 202.113 Rule 13: Written hearing. 

(a) Evidence. As used in this section, 
the term ‘‘evidence’’ shall mean deposi-
tions, affidavits, or statements under 
penalty of perjury as provided in 28 
U.S.C. 1746, Pub. L. 94–550, of persons 
having knowledge of the facts, or docu-
ments properly identified by such depo-
sition, affidavit, or statement, or oth-
erwise authenticated in such a manner 
that they would be admissible in evi-
dence at an oral hearing, except as pro-
vided hereinafter. Testimony on depo-
sition, to the extent credible, shall be 
given greater weight as evidence, than 
such affidavits or statements. In a case 
in which a party, entitled to oral hear-
ing as provided in rule 11, § 202.111, 
withdraws such party’s request for oral 
hearing on condition that only deposi-
tions be used if a written hearing is 
held, only depositions, and documents 
properly identified therein, shall be 
made a part of the record as evidence 
by the parties if a written hearing is 
held. 

(b) Verification. Any facts must be 
verified, by oath or affirmation before 
a person legally authorized to admin-
ister oaths or before a person des-
ignated by the Secretary for the pur-
pose (except in the case of a statement 
under penalty of perjury as provided in 
28 U.S.C. 1746, Pub. L. 94–550), by a per-
son who states, in the deposition, affi-
davit, or statement, that such person 
has actual knowledge of the facts. Ex-
cept under unusual circumstances, 
which shall be set forth in the deposi-
tion, affidavit, or statement, any such 
person shall be one who would appear 
as a witness if an oral hearing were 
held. 

(c) Complainant’s evidence. The com-
plainant shall be served with notice of 
an opportunity to file evidence. Within 
20 days after such service, the com-
plainant may file evidence. What the 
complainant files in response to that 
notice shall be served promptly on the 
respondent. 

(d) Respondent’s evidence. After expi-
ration of the time for the filing of com-
plainant’s evidence, the respondent 
shall be served with notice of an oppor-
tunity to file evidence. Within 20 days 
after such service, the respondent may 
file evidence. What the respondent files 
in response to that notice shall be 
served promptly on the complainant. 

(e) Complainant’s rebuttal. If the re-
spondent files anything pursuant to 
paragraph (d) of this section, the com-
plainant shall be served with notice of 
an opportunity to file evidence in re-
buttal of what the respondent has filed. 
Within 20 days after such service, the 
complainant may file such evidence, 
which shall be confined strictly to re-
buttal of what the respondent has filed. 
What the complainant files in response 
to that notice shall be served promptly 
on the respondent. 

(f) Failure to file. Failure to file any 
evidence authorized under this section, 
within the time prescribed, shall con-
stitute a waiver of the right to file 
such evidence. 

(g) Extension of time for depositions. If 
any party timely files an application 
for an order for the taking of testi-
mony by deposition pursuant to rule 9, 
§ 202.109, time for the filing of such par-
ty’s evidence shall be extended as rea-
sonable, to permit consideration of the 
application, and taking of depositions 
if ordered. 

(h) Investigation report. No provision 
of this rule 13 shall change the status 
of an investigation report served on the 
parties and made a part of the record 
pursuant to rule 4, § 202.104. 

[43 FR 30510, July 14, 1978, as amended at 55 
FR 41184, Oct. 10, 1990] 

§ 202.114 Rule 14: Post-hearing proce-
dure. 

(a) Oral hearing. Any party present or 
represented at an oral hearing, desiring 
to file any written argument or brief, 
proposed findings of fact, conclusions, 
and order, or statement of objections 
to rulings made by the presiding offi-
cer, must so inform the presiding offi-
cer at the oral hearing; upon being so 
informed, the presiding officer shall set 
a reasonable time for the filing of such 
documents, and state it on the record 
at the oral hearing. 
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(b) Written hearing. After filing of the 
last evidence in a written hearing, no-
tice shall be served on each party that 
such party may file, within 20 days 
after such service on such party, writ-
ten argument of brief, proposed find-
ings or fact, conclusions, and order. 

(c) Service; delay in preparation of re-
port. If any such document is filed by 
any party, it shall be served on all 
other parties. The report shall not be 
prepared before expiration of such time 
for filing. 

[43 FR 30510, July 14, 1978, as amended at 55 
FR 41184, Oct. 10, 1990] 

§ 202.115 Rule 15: Submission for final 
consideration. 

(a) Report. The presiding officer, with 
the assistance and collaboration of 
such employees of the Department as 
may be assigned for the purpose, shall 
prepare a report. The report shall be 
prepared on the basis of the evidence in 
the record, including the investigation 
report if one is prepared by the agency 
head and served on the parties, and any 
allegations admitted or deemed to be 
admitted, and any stipulations. The re-
port shall be prepared in the form of a 
final order for signature by the judicial 
officer, and shall be filed with the hear-
ing clerk. The report shall not be 
served on the parties unless and until 
it is signed by the judicial officer. 

(b) Record. At the same time as the 
report is filed with the hearing clerk, 
the record shall also be filed with the 
hearing clerk. The record shall include: 
Pleadings; motions and requests filed 
and rulings thereon; the investigation 
report if one is prepared by the agency 
head and served on the parties; the 
transcript or recording of an oral hear-
ing, and exhibits received, if an oral 
hearing was held; evidence filed by the 
parties if a written hearing was held; 
documents filed in connection with 
pre-hearing conferences; any proposed 
findings of fact, conclusions and orders, 
statements of objections, and briefs; 
any stipulations; and proof of service. 

(c) Submission to judicial officer. Un-
less the hearing clerk reasonably be-
lieves that the record is not complete 
and in proper order, the record and the 
report shall be submitted to the judi-
cial officer for decision. 

(d) Oral argument. There shall be no 
right to oral argument other than that 
provided in rule 12(h), § 202.112(h). 

[43 FR 30510, July 14, 1978, as amended at 60 
FR 8467, Feb. 14, 1995] 

§ 202.116 Rule 16: Issuance of order. 
(a) As soon as practicable after the 

receipt of the record and report from 
the hearing clerk, the judicial officer, 
on the basis of and after due consider-
ation of the record, shall issue an order 
in the proceeding, which shall be 
served on the parties. 

(b) If the judicial officer deems it ad-
visable to do so, the order may be made 
a tentative order. In such event, a pre-
siding officer shall be assigned and the 
tentative order shall be served on each 
party, and each party shall have 20 
days in which to file written exceptions 
to it, and arguments or briefs in sup-
port of such exceptions. If no party 
timely files exceptions, the tentative 
order shall automatically become the 
final order in the proceeding, and no-
tice of such fact shall be served on the 
parties. If any party timely files such 
exceptions, they shall be handled in the 
same manner as a petition filed under 
rule 17, § 202.117. 

§ 202.117 Rule 17: Petition to reopen a 
hearing; to rehear or reargue a pro-
ceeding; to reconsider an order; or 
to set aside a default order. 

(a) Filing of petition—(1) To reopen a 
hearing. Any party may file a petition 
to reopen a hearing to take further evi-
dence, at any time prior to the 
issuance of the final order, or prior to 
a tentative order becoming final. Such 
a petition must state the nature and 
purpose of the evidence to be offered, 
show that it is not merely cumulative, 
and state a good reason why it was not 
offered at the hearing if oral, or filed in 
the hearing if written. 

(2) To rehear or reargue a proceeding or 
reconsider an order. Any party may file 
a petition to rehear or reargue a pro-
ceeding or reconsider an order of the 
judicial officer, at any time within 20 
days after service on such party of such 
order. Such a petition must specify the 
matters claimed to have been erro-
neously decided, and the basis for the 
petitioner’s claim that such matters 
were erroneously decided. 
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(3) To set aside a default order. Any re-
spondent against whom an order is 
issued by the judicial officer, upon fail-
ure to file an answer as required, may 
file a petition to set aside such order, 
at any time within 20 days after service 
on such respondent of such order. Such 
a petition must state a good reason 
why an answer was not filed as re-
quired. 

(b) Brief or memorandum of law. If 
such a petitioner wishes to file a brief 
or memorandum of law in support of 
such a petition, it must be filed with 
such petition. 

(c) Procedure. A presiding officer 
shall be assigned upon the filing of any 
such petition, or upon notice to the 
hearing clerk (which may be written or 
oral, or by telephone) that any party 
intends to file any such petition. The 
party filing any such petition shall be 
referred to as the complainant or re-
spondent, depending on the original 
designation of such party in the pro-
ceeding; such party shall have the bur-
den of establishing that such petition 
should be granted. If a petition to re-
open is timely filed, the order shall not 
be issued pending decision whether to 
grant or deny the petition. If a petition 
to rehear or reargue or reconsider, or 
to set aside a default order, is timely 
filed, operation of the order shall be 
stayed automatically pending decision 
whether to grant or deny it; if such a 
petition is not timely filed, operation 
of the order shall not be stayed unless 
the Judicial Officer shall determine 
otherwise. 

(d) Service; answer. No such petition 
shall be granted unless it, with the 
brief or memorandum of law in support 
of it, if any, is first served on each 
party to the proceeding other than the 
one filing it. Each such other party, 
within 20 days after such service on 
such party, may file an answer to such 
petition. If any such party wishes to 
file a brief or memorandum of law in 
support of such an answer, it must be 
filed with such answer. Any such an-
swer, with the brief or memorandum of 
law in support of it, if any, shall be 
served on each party to the proceeding 
other than the one filing it. Any such 
petition may be denied without such 
service. 

(e) Submission for decision; service of 
order. The presiding officer shall pre-
pare a recommendation with respect to 
the petition, and submit it to the judi-
cial officer for decision. Such a rec-
ommendation shall be prepared in the 
form of a final order for signature by 
the judicial officer. It shall not be 
served on the parties unless and until 
it is signed by the judicial officer. The 
order of the judicial officer shall be 
served on the parties. 

(f) Practice upon decision. If the judi-
cial officer decides to reopen a hearing, 
or to rehear or permit reargument of a 
proceeding, or to set aside a default 
order, a presiding officer shall be as-
signed and the rules of practice shall be 
followed thereafter as applicable. 

§ 202.118 Rule 18: Presiding officer. 
(a) Powers. Subject to review as pro-

vided elsewhere in these rules, the pre-
siding officer assigned to any pro-
ceeding shall have power to: 

(1) Set the time, place, and manner of 
a prehearing conference and an oral 
hearing, adjourn the oral hearing from 
time to time, and change the time, 
place, and manner of oral hearing; 

(2) Administer oaths and affirma-
tions; 

(3) Issue subpoenas requiring the at-
tendance and testimony of witnesses 
and the production of documentary evi-
dence at an oral hearing; 

(4) Summon and examine witnesses 
and receive evidence at an oral hear-
ing; 

(5) Take or order the taking of depo-
sitions; 

(6) Admit or exclude evidence; 
(7) Hear oral argument on facts or 

law; 
(8) Require each party to provide all 

other parties and the presiding officer 
with a copy of any exhibit that the 
party intends to introduce into evi-
dence prior to any oral hearing to be 
conducted by telephone or audio-visual 
telecommunication; 

(9) Require each party to provide all 
other parties with a copy of any docu-
ment that the party intends to use to 
examine a deponent prior to any depo-
sition to be conducted by telephone or 
audio-visual telecommunication; 

(10) Require that any hearing to be 
conducted by telephone or audio-visual 
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telecommunication be conducted at lo-
cations at which the parties and the 
presiding officer are able to transmit 
and receive documents during the hear-
ing; 

(11) Require that any deposition to be 
conducted by telephone or audio-visual 
telecommunication be conducted at lo-
cations at which the parties are able to 
transmit and receive documents during 
the deposition; and 

(12) Do all acts and take all measures 
necessary for the maintenance of order 
and the efficient conduct of the pro-
ceeding, including the exclusion of con-
tumacious counsel or other persons. 

(b) Motions and requests. The pre-
siding officer is authorized to rule on 
all motions and requests filed in the 
proceeding prior to submission of the 
presiding officer’s report to the judicial 
officer, Provided, That a presiding offi-
cer is not authorized to dismiss a com-
plaint. Submission or certification of 
any question to the judicial officer, 
prior to submission of the report, shall 
be in the discretion of the presiding of-
ficer. 

(c) Reassignment. For any good rea-
son, including absence, illness, resigna-
tion, death, or inability to act, of the 
attorney assigned to act as a presiding 
officer in any proceeding under these 
rules, the powers and duties of such at-
torney in the proceeding may be as-
signed to any other attorney who is 
employed in the Office of the General 
Counsel of the Department, without 
abatement of the proceeding. 

(d) Disqualification. No person shall be 
assigned to act as a presiding officer in 
any proceeding who (1) has any mate-
rial pecuniary interest in any matter 
or business involved in the proceeding; 
(2) is related within the third degree by 
blood or marriage to any party to the 
proceeding; or (3) has any conflict of 
interest which might impair such per-
son’s objectivity in the proceeding. A 
person assigned to act as a presiding 
officer shall ask to be replaced, in any 
proceeding in which such person be-
lieves that reason exists for disquali-
fication of such person. 

(e) Procedure on petition for disquali-
fication. Any party may file a petition 
for disqualification of the presiding of-
ficer, which shall set forth with par-
ticularity the grounds of alleged dis-

qualification. Any such petition shall 
be filed with the hearing clerk, who 
shall immediately transmit it to the 
judicial officer and inform the pre-
siding officer. The record of the pro-
ceeding also shall immediately be 
transmitted to the judicial officer. 
After such investigation or hearing as 
the judicial officer deems necessary, 
the judicial officer shall either deny 
the petition or direct that another pre-
siding officer be assigned to the pro-
ceeding. The petition, and notice of the 
order of the judicial officer, shall be 
made a part of the record and served on 
the parties; if any record is made on 
such a petition, it shall be a part of the 
record of the proceeding. 

[43 FR 30510, July 14, 1978, as amended at 60 
FR 8467, Feb. 14, 1995] 

§ 202.119 Rule 19: Fees of witnesses. 
Witnesses subpoenaed before the pre-

siding officer, and witnesses whose 
depositions are taken, shall be entitled 
to the same fees and mileage as are 
paid for like services in the courts of 
the United States. Fees and mileage 
shall be paid by the party at whose in-
stance the witness appears or the depo-
sition is taken. 

§ 202.120 Rule 20: Official notice. 
Official notice shall be taken of such 

matters as are judicially noticed by the 
courts of the United States and of any 
other matter of technical or scientific 
fact of established character: Provided, 
That the parties shall be given notice 
of matters so noticed, and shall be 
given adequate opportunity to show 
that such facts are erroneously no-
ticed. 

§ 202.121 Rule 21: Intervention. 
At any time after docketing of a pro-

ceeding and before commencement of a 
hearing, oral or written, therein, the 
presiding officer may, upon petition, 
and for good cause shown, permit any 
person to intervene therein. The peti-
tion shall state with preciseness and 
particularity: (a) The petitioner’s rela-
tionship to the matters involved in the 
proceeding; (b) the nature of the mate-
rial the petitioner intends to present in 
evidence; (c) the nature of the argu-
ment the petitioner intends to make; 
and (d) the reasons why the petitioner 
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should be allowed to intervene. Any 
such petition, and notice of the order 
thereon, shall be served on the parties 
and made a part of the record in the 
proceeding. 

§ 202.122 Rule 22: Ex parte commu-
nications. 

(a) At no stage of the proceeding be-
tween its docketing and the issuance of 
the final decision shall the presiding 
officer or judicial officer discuss ex 
parte the merits of the proceeding with 
any party, or attorney or representa-
tive of a party: Provided, That proce-
dural matters shall not be included 
within this limitation; and Provided 
further, That the presiding officer or ju-
dicial officer may discuss the merits of 
the case with such a person if all par-
ties to the proceeding or their attor-
neys or representatives have been 
served with notice and an opportunity 
to participate. A memorandum of any 
such discussion shall be included in the 
record. 

(b) No party, or attorney or rep-
resentative of a party, or other person 
not an employee of the Department, 
shall make or knowingly cause to be 
made to the presiding officer or judi-
cial officer an ex parte communication 
relevant to the merits of the pro-
ceeding. 

(c) If the presiding officer or judicial 
officer receives an ex parte commu-
nication in violation of this section, 
the one who receives the communica-
tion shall place in the public record of 
the proceeding: 

(1) Such communication if written, 
or a memorandum stating the sub-
stance of such communication if oral; 
and 

(2) A copy of any written response or 
a memorandum stating the substance 
of any oral response thereto. 

(d) Copies of all such items placed or 
included in the record, as provided in 
this section, shall be served on all par-
ties. 

(e) For purposes of this section ‘‘ex 
parte communication’’ means an oral 
or written communication not on the 
public record with respect to which 
reasonable prior notice to all parties is 
not given, but it shall not include a re-
quest for a status report on any matter 
or the proceeding. 

§ 202.123 Rule 23: Action by Secretary. 
The Secretary may act in the place 

and stead of a presiding officer or the 
judicial officer in any proceeding here-
under, or any matter in connection 
therewith. 

RULES OF PRACTICE APPLICABLE TO ALL 
OTHER PROCEEDINGS 

SOURCE: Sections 202.200 and 202.210 were 
added at 72 FR 19109, Apr. 17, 2007, unless oth-
erwise noted. 

§ 202.200 Scope and applicability of 
rules of practice. 

The Uniform Rules of Practice for 
the Department of Agriculture promul-
gated in Subpart H of Part 1, Subtitle 
A, Title 7, Code of Federal Regulations, 
are the Rules of Practice applicable to 
adjudicatory, administrative pro-
ceedings under the Packers and Stock-
yards Act, as amended (7 U.S.C. 181 et 
seq.). In addition, the Supplemental 
Rules of Practice set forth in this part 
shall be applicable to such proceedings. 

§ 202.210 Stipulations. 
(a) The Administrator may enter into 

a stipulation with any person oper-
ating subject to the Packers and 
Stockyards Act, as amended (P&S 
Act), prior to issuing a complaint that 
seeks a civil penalty against that per-
son. 

(1) The Administrator will give the 
person notice of an alleged violation of 
the P&S Act or regulations and provide 
an opportunity for a hearing; 

(2) The person has the option to ex-
pressly waive the opportunity for a 
hearing and agree to pay a specified 
civil penalty within a designated time; 

(3) The Administrator will agree to 
settle the matter by accepting pay-
ment of the specified civil penalty 
within a designated time; 

(4) If the person does not agree to the 
stipulation, or does not pay the pen-
alty within the specified time, the Ad-
ministrator may issue an administra-
tive complaint citing the alleged viola-
tion; and 

(5) The civil penalty that the Admin-
istrator proposed in a stipulation 
agreement has no bearing on the civil 
penalty amount that may be sought in 
a formal administrative proceeding 
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against the same person for the same 
alleged violation. 

(b) [Reserved] 

PART 203—STATEMENTS OF GEN-
ERAL POLICY UNDER THE PACK-
ERS AND STOCKYARDS ACT 

Sec. 
203.1 [Reserved] 
203.2 Statement of general policy with re-

spect to the giving by meat packers of 
meat and other gifts to Government em-
ployees. 

203.3 [Reserved] 
203.4 Statement with respect to the disposi-

tion of records by packers, live poultry 
dealers, stockyard owners, market agen-
cies and dealers. 

203.5 Statement with respect to market 
agencies paying the expenses of livestock 
buyers. 

203.6 [Reserved] 
203.7 Statement with respect to meat pack-

er sales and purchase contracts. 
203.8–203.9 [Reserved] 
203.10 Statement with respect to insol-

vency; definition of current assets and 
current liabilities. 

203.11 [Reserved] 
203.12 Statement with respect to providing 

services and facilities at stockyards on a 
reasonable and nondiscriminatory basis. 

203.13 [Reserved] 
203.14 Statement with respect to adver-

tising allowances and other merchan-
dising payments and services. 

203.15 Trust benefits under sections 206 and 
207 of the Act. 

203.16 Mailing of checks in payment for 
livestock purchased for slaughter, for 
cash and not on credit. 

203.17 Statement of general policy with re-
spect to rates and charges at posted 
stockyards. 

203.18 Statement with respect to packers 
engaging in the business of custom feed-
ing livestock. 

203.19 Statement with respect to packers 
engaging in the business of livestock 
dealers or buying agencies. 

AUTHORITY: 7 CFR 2.22 and 2.81. 

§ 203.1 [Reserved] 

§ 203.2 Statement of general policy 
with respect to the giving by meat 
packers of meat and other gifts to 
Government employees. 

(a) In recent months, the Department 
has received information, confirmed by 
investigation, that a number of pack-
ers subject to the Packers and Stock-
yards Act have made gifts of meat to 

Government employees responsible for 
conducting service activities of the De-
partment. Such gifts have the implica-
tions of fraud, even if not made specifi-
cally for the purpose of influencing 
these employees in the performance of 
their duties. 

(b) It is a violation of the Meat In-
spection Act for any person, firm, or 
corporation to give to any employee of 
the Department performing duties 
under such act anything of value with 
intent to influence such employee in 
the discharge of his duties, or for such 
employee to receive from any person, 
firm, or corporation engaged in inter-
state or foreign commerce any gift 
given with any intent or purpose what-
soever (21 U.S.C. 90). Under the Federal 
meat grading regulations, the giving or 
attempting to give by a packer of any-
thing of value to any employee of the 
Department authorized to perform any 
function under such regulations is a 
basis for the withdrawal of Federal 
meat grading service (7 CFR 53.13). The 
receiving by an employee of the De-
partment of any gift from any person 
for whom grading, inspection, or other 
service work is performed is specifi-
cally prohibited by Departmental regu-
lations. 

(c) Upon the basis of paragraphs (a) 
and (b) of this section, it is the view of 
the Department that it is an unfair and 
deceptive practice in violation of sec-
tion 202(a) of the Packers and Stock-
yards Act (7 U.S.C. 192(a)) for any per-
son subject to the provisions of Title II 
of said Act to give or offer to give 
meat, money, or anything of value to 
any Government employee who per-
forms inspection, grading, reporting, or 
regulatory duties directly relating to 
the purchase or sale of livestock or the 
preparation or distribution of meats, 
meat food products, livestock products 
in unmanufactured form, poultry or 
poultry products. 

(Sec. 407, 42 Stat. 169; 7 U.S.C. 228; 9 CFR 
201.3) 

[26 FR 710, Jan. 25, 1961; 29 FR 4081, Mar. 28, 
1964] 
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§ 203.3 [Reserved] 

§ 203.4 Statement with respect to the 
disposition of records by packers, 
live poultry dealers, stockyard own-
ers, market agencies and dealers. 

(a) Records to be kept. Section 401 of 
the Packers and Stockyards Act (7 
U.S.C. 221) provides, in part, that every 
packer, live poultry dealer, stockyard 
owner, market agency, and dealer shall 
keep such accounts, records, and 
memoranda as fully and correctly dis-
close all transactions involved in his 
business, including the true ownership 
of such business by stockholding or 
otherwise. In order to properly admin-
ister the P&S Act, it is necessary that 
records be retained for such periods of 
time as may be required to permit the 
Grain Inspection, Packers and Stock-
yards Administration (Packers and 
Stockyards Programs) a reasonable op-
portunity to examine such records. 
Section 401 of the Act does not, how-
ever, provide for the destruction or dis-
posal of records. Therefore, the Grain 
Inspection, Packers and Stockyards 
Administration (Packers and Stock-
yards Programs) has formulated this 
policy statement to provide guidance 
as to the periods of time after which 
records may be disposed of or de-
stroyed. 

(b) Records may be disposed of after two 
years except as otherwise provided. Ex-
cept as provided in paragraph (c) of 
this section, each packer, live poultry 
dealer, stockyard owner, market agen-
cy, and dealer may destroy or dispose 
of accounts, records, and memoranda 
which contain, explain, or modify 
transactions in its business subject to 
the Act after such accounts, records, 
and memoranda have been retained for 
a period of two full years; Provided, 
That the following records made or 
kept by a packer may be disposed of 
after one year: cutting tests; depart-
mental transfers; buyers’ estimates; 
drive sheets; scale tickets received 
from others; inventory and products in 
storage; receiving records; trial bal-
ances; departmental overhead or ex-
pense recapitulations; bank state-
ments, reconciliations and deposit 
slips; production or sale tonnage re-
ports (including recapitulations and 
summaries of routes, branches, plants, 

etc.); buying or selling pricing instruc-
tions and price lists; correspondence; 
telegrams; teletype communications 
and memoranda relating to matters 
other than contracts, agreements, pur-
chase or sales invoices, or claims or 
credit memoranda; and Provided fur-
ther, That microfilm copies of records 
may be substituted for and retained in 
lieu of the actual records. 

(c) Retention for longer periods may be 
required. The periods specified in para-
graph (b) of this section shall be ex-
tended if the packer, live poultry deal-
er, stockyard owner, market agency, or 
dealer is notified in writing by the Ad-
ministrator that specified records 
should be retained for a longer period 
pending the completion of any inves-
tigation or proceedings under the Act. 

(d) Unauthorized disposal of records. If 
it is found that any person subject to 
the Act has disposed of accounts, 
records, and memoranda which are nec-
essary to fully and correctly disclose 
all transactions in its business prior to 
the periods specified in this statement, 
consideration will be given to the 
issuance of a complaint charging a vio-
lation of section 401 of the Act and 
seeking an appropriate order. The ad-
ministrative proceeding initiated will 
be conducted in accordance with the 
Rules of Practice Governing Formal 
Adjudicatory Proceedings Instituted by 
the Secretary (7 CFR 1.130 et seq.). 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 228, 7 U.S.C. 222, and 15 U.S.C. 46) 

[49 FR 6085, Feb. 17, 1984, as amended at 54 
FR 16357, Apr. 24, 1989; 68 FR 75388, Dec. 31, 
2003] 

§ 203.5 Statement with respect to mar-
ket agencies paying the expenses of 
livestock buyers. 

It has become a practice in certain 
areas of the country for market agen-
cies, engaged in the business of selling 
consigned livestock on a commission 
basis, to pay certain of the business or 
personal expenses incurred by buyers 
attending livestock sales conducted by 
such market agencies, such as, ex-
penses for meals, lodging, travel, enter-
tainment and long distance telephone 
calls. Investigation by the Grain In-
spection, Packers and Stockyards Ad-
ministration (Packers and Stockyards 
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Programs), discloses that this practice 
tends to become a method of competi-
tion between similarly engaged market 
agencies and results in undue and un-
reasonable cost burdens on such mar-
ket agencies and the livestock pro-
ducers who sell their livestock through 
such market agencies. 

It is the view of the Grain Inspection, 
Packers and Stockyards Administra-
tion (Packers and Stockyards Pro-
grams) that it constitutes violations of 
the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), for 
any market agency engaged in the 
business of selling consigned livestock 
on a commission basis, to pay, directly 
or indirectly, any personal or business 
expenses of livestock buyers attending 
sales conducted by such market agen-
cy. In the future, if any market agency 
engages in such practice, consideration 
will be given by the Grain Inspection, 
Packers and Stockyards Administra-
tion (Packers and Stockyards Pro-
grams) to the issuance of a complaint 
charging the market agency with vio-
lation of the Act. In the formal admin-
istrative proceeding initiated by any 
such complaint, the Judicial Officer of 
the Department will determine, after 
full hearing, whether the market agen-
cy has violated the Act and should be 
ordered to cease and desist from con-
tinuing such violation, and whether 
the registration of such market agency 
should be suspended for a reasonable 
period of time. 

(Secs. 407, 4, 42 Stat. 169, 72 Stat. 1750; 7 
U.S.C. 228. Interprets or applies secs. 304, 307, 
312, 42 Stat. 164, 165, 167; 7 U.S.C. 205, 208, 213) 

[29 FR 311, Jan. 14, 1964; 29 FR 3304, Mar. 12, 
1964, as amended at 32 FR 7700, May 26, 1967] 

§ 203.6 [Reserved] 

§ 203.7 Statement with respect to meat 
packer sales and purchase con-
tracts. 

(a) The Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) receives 
numerous complaints concerning the 
failure or refusal of buyers to pay the 
full purchase price for, or to accept de-
livery of, their purchases of meat and 
meat food products and sellers failing 
to meet contractual specifications. 
Most such complaints arise out of dis-

putes concerning condition, grade, 
weight, or shipping instructions. 

(b) It is believed that both seller and 
buyer should take the following points 
into consideration when selling and 
buying meat and meat food products: 

(1) Terms of shipment and time of ar-
rival. Terms and conditions of shipment 
and delivery should be specified in the 
contract and both parties should un-
derstand fully all terms and conditions 
of the contract. Any deviation from 
normal practices, such as a guaranty 
by the shipper as to the date of arrival 
at destination, or a deviation from the 
normal meaning of terms, should also 
be fully understood and made a part of 
the contract. 

(2) Quality and condition. (i) A seller 
has the responsibility of making cer-
tain that the meat and meat food prod-
ucts shipped are in accordance with the 
terms of the contract specifications. 

(ii) When a buyer believes that the 
shipment does not meet the terms of 
the contract, he should immediately 
contact the seller or the seller’s agent 
and advise him of the nature of the 
complaint. This affords the seller an 
opportunity to renegotiate the con-
tract, to personally inspect the meat or 
meat food products, or to have an im-
partial party inspect or examine the 
meat or meat food products. Inspection 
and examination service of this type is 
available nationally through the USDA 
meat grading service and locally 
through various impartial persons or 
agencies. 

(iii) All terms of a transaction should 
be made clear in the contract, whether 
written or verbal. If there is any 
chance of misunderstanding, a written 
confirmation should be exchanged be-
tween the parties. In any case where a 
contract dispute cannot be settled be-
tween the parties and either party in-
tends to file a complaint, such com-
plaint should be brought to the atten-
tion of the nearest Grain Inspection, 
Packers and Stockyards Administra-
tion (Packers and Stockyards Pro-
grams) area office as soon as possible. 
However, a concerted effort on the part 
of both buyer and seller to negotiate 
clear and complete contracts will 
greatly reduce misunderstandings 
which can result in the filing of com-
plaints with the Administration. 
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(c) If the Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) has rea-
son to believe that any packer 
unjustifiably (1) has refused to pay the 
contractual price for meat or meat 
food products purchased, (2) has refused 
to accept a shipment of meat or meat 
food products, or (3) has failed to ship 
meat or meat food products in accord-
ance with the terms of the contract 
specifications, consideration will be 
given to the issuance of a complaint 
charging the packer with violation of 
section 202 of the Act. In the formal ad-
ministrative proceeding initiated by 
any such complaint, the Judicial Offi-
cer of the Department will determine, 
upon the basis of the record in the pro-
ceeding, whether the packer has vio-
lated the Act and should be ordered to 
cease and desist from continuing such 
violation. 

(Secs. 407(a), 4, 42 Stat. 169, 72 Stat. 1750; 7 
U.S.C. 228(a). Interprets or applies sec. 202, 42 
Stat. 161 et seq., as amended; 7 U.S.C. 192) 

[30 FR 14966, Dec. 3, 1965, as amended at 32 
FR 7701, May 26, 1967] 

§§ 203.8–203.9 [Reserved] 

§ 203.10 Statement with respect to in-
solvency; definition of current as-
sets and current liabilities. 

(a) Under the Packers and Stock-
yards Act, 1921, as amended and supple-
mented (7 U.S.C. 181 et seq.), the prin-
cipal test of insolvency is to determine 
whether a person’s current liabilities 
exceed his current assets. This current 
ratio test of insolvency under the Act 
has been reviewed and affirmed by a 
United States Court of Appeals. Bow-
man v. United States Department of Agri-
culture, 363 F. 2d 81 (5th Cir. 1966). 

(b) For the purposes of the adminis-
tration of the Packers and Stockyards 
Act, 1921, the following terms shall be 
construed, respectively, to mean: 

(1) Current assets means cash and 
other assets or resources commonly 
identified as those which are reason-
ably expected to be realized in cash or 
sold or consumed during the normal 
operating cycle of the business, which 
is considered to be one year. 

(2) Current liabilities means obliga-
tions whose liquidation is reasonably 
expected to require the use of existing 

resources principally classifiable as 
current assets or the creation of other 
current liabilities during the one year 
operating cycle of the business. 

(c) The term current assets generally 
includes: (1) Cash in bank or on hand; 
(2) sums due a market agency from a 
custodial account for shippers’ pro-
ceeds; (3) accounts receivable, if col-
lectible; (4) notes receivable and por-
tions of long-term notes receivable 
within one year from date of balance 
sheet, if collectable; (5) inventories of 
livestock acquired for purposes of re-
sale or for purposes of market support; 
(6) feed inventories and other inven-
tories which are intended to be sold or 
consumed in the normal operating 
cycle of the business; (7) accounts due 
from employees, if collectable; (8) ac-
counts due from officers of a corpora-
tion, if collectable; (9) accounts due 
from affiliates and subsidiaries of cor-
porations if the financial position of 
such subsidiaries and affiliates justifies 
such classification; (10) marketable se-
curities representing cash available for 
current operations and not otherwise 
pledged as security; (11) accrued inter-
est receivable; and (12) prepaid ex-
penses. 

(d) The term current assets generally 
excludes: (1) Cash and claims to cash 
which are restricted as to withdrawal, 
such as custodial funds for shippers’ 
proceeds and current proceeds receiv-
able from the sale of livestock sold on 
a commission basis; (2) investments in 
securities (whether marketable or not) 
or advances which have been made for 
the purposes of control, affiliation, or 
other continuing business advantage; 
(3) receivables which are not expected 
to be collected within 12 months; (4) 
cash surrender value of life insurance 
policies; (5) land and other natural re-
sources; and (6) depreciable assets. 

(e) The term current liabilities gen-
erally includes: (1) Bank overdrafts 
(per books); (2) amounts due a custo-
dial account for shippers’ proceeds; (3) 
accounts payable within one year from 
date of balance sheet; (4) notes payable 
or portions thereof due and payable 
within one year from date of balance 
sheet; (5) accruals such as taxes, wages, 
social security, unemployment com-
pensation, etc., due and payable as of 
the date of the balance sheet; and (6) 
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all other liabilities whose regular and 
ordinary liquidation is expected to 
occur within one year. 

(Sec. 407(a), 42 Stat. 169, 72 Stat. 1750; 7 
U.S.C. 228(a). Interprets or applies secs. 202, 
307, 312, 502, 505; 42 Stat. 161 et seq., as 
amended; 7 U.S.C. 192, 208, 213, 218a, 218d) 

[32 FR 6901, May 5, 1967] 

§ 203.11 [Reserved] 

§ 203.12 Statement with respect to pro-
viding services and facilities at 
stockyards on a reasonable and 
nondiscriminatory basis. 

(a) Section 304 of the Packers and 
Stockyards Act (7 U.S.C. 205) provides 
that: ‘‘All stockyard services furnished 
pursuant to reasonable request made to 
a stockyard owner or market agency at 
such stockyard shall be reasonable and 
nondiscriminatory and stockyard serv-
ices which are furnished shall not be 
refused on any basis that is unreason-
able or unjustly discriminatory * * *.’’ 

(b) Section 305 of the Act (7 U.S.C. 
206) states that: ‘‘All rates or charges 
made for any stockyard services fur-
nished at a stockyard by a stockyard 
owner or market agency shall be just, 
reasonable, and nondiscriminatory 
* * *.’’ 

(c) Section 307 (7 U.S.C. 208) provides 
that: ‘‘It shall be the duty of every 
stockyard owner and market agency to 
establish, observe, and enforce just, 
reasonable, and nondiscriminatory reg-
ulations and practices in respect to the 
furnishing of stockyard services * * *.’’ 

(d) Section 312(a) (7 U.S.C. 213(a)) pro-
vides that: ‘‘It shall be unlawful for 
any stockyard owner, market agency, 
or dealer to engage in or use any un-
fair, unjustly discriminatory, or decep-
tive practice or device in connection 
with determining whether persons 
should be authorized to operate at the 
stockyards, or with the receiving, mar-
keting, buying, or selling on a commis-
sion basis or otherwise, feeding, water-
ing, holding, delivery, shipment, weigh-
ing or handling, in commerce, of live-
stock.’’ 

(e) Section 301(b) (7 U.S.C. 201(b)) de-
fines ‘‘stockyard services’’ as any 
‘‘services or facilities furnished at a 
stockyard in connection with the re-
ceiving, buying, or selling on a com-
mission basis or otherwise, marketing, 

feeding, watering, holding, delivery, 
shipment, weighing, or handling, in 
commerce, of livestock.’’ 

(f) It is the view of the Grain Inspec-
tion, Packers and Stockyards Adminis-
tration (Packers and Stockyards Pro-
grams) that it is a violation of sections 
304, 307, and 312(a) of the Act for a 
stockyard owner or market agency to 
discriminate, in the furnishing of 
stockyard services or facilities or in es-
tablishing rules or regulations at the 
stockyard, because of race, religion, 
color, or national origin of those per-
sons using the stockyard services or fa-
cilities. Such services and facilities in-
clude, but are not limited to, the res-
taurant, restrooms, drinking fountains, 
lounge accommodations, those fur-
nished for the selling, weighing, or 
other handling of the livestock, and fa-
cilities for observing such services. 

(g) If the Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) has rea-
son to believe that any stockyard 
owner or market agency has so dis-
criminated in the furnishing of stock-
yard services or facilities, consider-
ation will be given to the issuance of a 
complaint charging the stockyard or 
market agency with violations of the 
Act. 

(Sec. 407(a), 42 Stat. 159, 72 Stat. 1750; 7 
U.S.C. 228(a). Interprets or applies secs. 304, 
307, 312, 42 Stat. 161 et seq., as amended, 7 
U.S.C. 205, 208, 213) 

[33 FR 17621, Nov. 26, 1968] 

§ 203.13 [Reserved] 

§ 203.14 Statement with respect to ad-
vertising allowances and other mer-
chandising payments and services. 

The Guidelines 

1. Who is a customer? (a) A customer is a per-
son who buys for resale directly from the 
packer, or through the packer’s agent or 
broker; and in addition, a customer is any 
buyer of the packer’s product for resale who 
purchases from or through a wholesaler or 
other intermediate reseller. 

(NOTE: In determining whether a packer 
has fulfilled its obligations toward its cus-
tomers, the Grain Inspection, Packers and 
Stockyards Administration (Packers and 
Stockyards Programs) will recognize that 
there may be some exceptions to this general 
definition of ‘‘customer.’’ For example, the 
purchaser of distress merchandise would not 
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be considered a ‘‘customer’’ simply on the 
basis of such purchase. Similarly, a retailer 
who purchases solely from other retailers or 
one who makes only sporadic purchases, or 
one who does not regularly sell the packer’s 
product or who is a type of retail outlet not 
usually selling such products will not be con-
sidered a ‘‘customer’’ of the packer unless 
the packer has been put on notice that such 
retailer is selling its product.) 

(b) Competing customers are all businesses 
that compete in the resale of the packer’s 
products of like grade and quality at the 
same functional level of distribution, regard-
less of whether they purchase direct from 
the packer or through some intermediary. 

Example: A packer sells directly to some 
independent retailers, sells to the head-
quarters of chains and of retailer-owned co-
operatives, and also sells to wholesalers. The 
direct-buying independent retailers, the 
headquarters of chains and of retailer-owned 
cooperatives, and the wholesalers’ inde-
pendent retailer customers are customers of 
the packer. Individual retail outlets which 
are part of the chains or members of the re-
tailer-owned cooperatives are not customers 
of the packer. 

2. Definition of services. Services are any 
kind of advertising or promotion of a pack-
er’s product, including but not limited to, 
cooperative advertising, handbills, window 
and floor displays, demonstrators and dem-
onstrations, customer coupons, and point of 
purchase activity. 

3. Need for a plan. If a packer makes pay-
ments or furnishes services, it should do so 
under a plan that meets several require-
ments. If there are many competing cus-
tomers to be considered, or if the plan is at 
all complex, the packer would be well ad-
vised to put its plan in writing. The require-
ments are: 

(a) Proportionally equal terms—The pay-
ments or services under the plan should be 
made available to all competing customers 
on proportionally equal terms. This means 
that payments or services should be made 
proportionately on some basis that is fair to 
all customers who compete in the resale of 
the packer’s products. No single way to 
achieve the proper proportion is prescribed, 
and any method that treats competing cus-
tomers on proportionally equal terms may 
be used. Generally, this can best be done by 
basing the payments made or the services 
furnished on the dollar volume or on the 
quantity of goods purchased during a speci-
fied period. Other methods which are fair to 
all competing customers are also acceptable. 

Example 1: A packer may properly offer to 
pay a specified part (say 50 percent) of the 
cost of local advertising up to an amount 
equal to a set percentage (such as 5 percent) 

of the dollar volume of such purchases dur-
ing a specified time. 

Example 2: A packer may properly place in 
reserve for each customer a specified amount 
of money for each unit purchased and use it 
to reimburse those customers for the cost of 
advertising and promoting the packer’s prod-
uct during a specified time. 

Example 3: A packer’s plan should not pro-
vide an allowance on a basis that has rates 
graduated with the amount of goods pur-
chased, as for instance, 1 percent of the first 
$1,000 purchases per month, 2 percent on sec-
ond $1,000 per month, and 3 percent on all 
over that. 

(b) Packer’s duty to inform—The packer 
should take reasonable action, in good faith, 
to inform all its competing customers of the 
availability of its promotional program. 
Such notification should include all the rel-
evant details of the offer in time to enable 
customers to make an informed judgment 
whether to participate. Where such one-step 
notification is impracticable, the packer 
may, in lieu thereof, maintain a continuing 
program of first notifying all competing cus-
tomers of the types of promotions offered by 
the packer and a specific source for the cus-
tomer to contact in order to receive full and 
timely notice of all relevant details of the 
packer’s promotions. Such notice should also 
inform all competing customers that the 
packer offers advertising allowances and/or 
other promotional assistance that are usable 
in a practical business sense by all retailers 
regardless of size. When a customer indicates 
its desire to be put on the notification list, 
the packer should keep that customer ad-
vised of all promotions available in its area 
as long as the customer so desires. The pack-
er may make the required notification by 
any means it chooses; but in order to show 
later that it gave notice to a certain cus-
tomer, it is in a better position to do so if it 
was given in writing or a record was pre-
pared at the time of notification showing 
date, person notified, and contents of notifi-
cation. 

If more direct methods of notification are 
impracticable, a packer may employ one or 
more of the following methods, the suffi-
ciency of which will depend upon the com-
plexity of its own distribution system. Dif-
ferent packers may find that different notifi-
cation methods are most effective for them: 

(1) The packer may enter into contracts 
with its wholesaler, distributors or other 
third parties which conform to the require-
ments of item 5, infra. 

(2) The packer may place appropriate an-
nouncements on product containers or inside 
thereof with conspicuous notice of such en-
closure on the outside. 
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1 In order to avoid the tailoring of pro-
motional programs that discriminate against 
particular customers or class of customers, 
the packer in offering to pay allowances for 
newspaper advertising should offer to pay 
the same percentage of the cost of newspaper 
advertising for all competing customers in a 
newspaper of the customer’s choice, or at 
least in those newspapers that meet the re-
quirements for second class mail privileges. 

(3) The packer may publish notice of the 
availability and essential features of a pro-
motional plan in a publication of general dis-
tribution in the trade. 

Example 1: A packer has a wholesaler-ori-
ented plan directed to wholesalers distrib-
uting its products to retailing customers. It 
should notify all the competing wholesalers 
distributing its products of the availability 
of this plan, but the packer is not required to 
notify retailing customers. 

Example 2: A packer who sells on a direct 
basis to some retailers in an area, and to 
other retailers in the area through whole-
salers, has a plan for the promotion of its 
products at the retail level. If the packer di-
rectly notifies not only all competing direct 
purchasing retailers but also all competing 
retailers purchasing through the wholesalers 
as to the availability, terms and conditions 
of the plan, the packer is not required to no-
tify its wholesalers. 

Example 3: A packer regularly engages in 
promotional programs and the competing 
customers include large direct purchasing 
retailers and smaller customers who pur-
chase through wholesalers. The packer may 
encourage, but not coerce, the retailer pur-
chasing through a wholesaler to designate a 
wholesaler as its agent for receiving notice 
of, collecting, and using promotional allow-
ances for the customer. If a wholesaler or 
other intermediary by written agreement 
with a retailer is actually authorized to col-
lect promotional payments from suppliers, 
the packer may assume that notice of and 
payment under a promotional plan to such 
wholesaler or intermediary constitutes no-
tice and payment to the retailer. 

(A packer should not rely on a written 
agreement authorizing an intermediary to 
receive notice of and/or payment under a 
promotional plan for a retailer if the packer 
knows, or should know, that the retailer was 
coerced into signing the agreement. In addi-
tion, a packer should assume that an inter-
mediary is not authorized to receive notice 
of and/or payment under a promotional plan 
for a retailer unless there is a written au-
thorization signed by such retailer.) 

(c) Availability to all competing cus-
tomers—The plan should be such that all 
types of competing customers may partici-
pate. It should not be tailored to favor or 
discriminate against a particular customer 
or class of customers but should, in its 
terms, be usable in a practical business sense 
by all competing customers. This may re-
quire offering all such customers more than 
one way to participate in the plan or offering 
alternative terms and conditions to cus-
tomers for whom the basic plan is not usable 
and suitable. The packer should not, either 
expressly or by the way the plan operates, 
eliminate some competing customers, al-
though it may offer alternative plans de-

signed for different customer classes. If it of-
fers alternative plans, all of the plans offered 
should provide the same proportionate equal-
ity and the packer should inform competing 
customers of the various alternative plans. 

When a packer, in good faith, offers a basic 
plan, including alternatives, which is reason-
ably fair and nondiscriminatory and refrains 
from taking any steps which would prevent 
any customer, or class of customers, from 
participating in its program, it shall be 
deemed to have satisfied its obligation to 
make its plan functionally available to all 
customers, and the failure of any customer 
or customers to participate in the program 
shall not be deemed to place the packer in 
violation of the provisions of the Packers 
and Stockyards Act. 

Example 1: A packer offers a plan of short 
term store displays of varying sizes, includ-
ing some which are suitable for each of its 
competing customers and at the same time 
are small enough so that each customer may 
make use of the promotion in a practical 
business sense. The plan also calls for uni-
form, reasonable certification of perform-
ance by the retailer. Because they are reluc-
tant to process a reasonable amount of pa-
perwork, some small retailers do not partici-
pate. This fact is not deemed to place a pack-
er in violation of Item 3(c) and it is under no 
obligation to provide additional alternatives. 

Example 2: A packer offers a plan for coop-
erative advertising on radio, television, or in 
newspapers of general circulation. 1 Because 
the purchases of some of its customers are 
too small, this offer is not ‘‘functionally 
available’’ to them. The packer should offer 
them alternative(s) on proportionally equal 
terms that are usable by them and suitable 
for their business. 

(d) Need to understand terms—In inform-
ing customers of the details of a plan, the 
packer should provide them sufficient infor-
mation to give a clear understanding of the 
exact terms of the offer, including all alter-
natives, and the conditions upon which pay-
ment will be made or services furnished. 

(e) Checking customer’s use of payments— 
The packer should take reasonable pre-
cautions to see that services it is paying for 
are furnished and also that it is not over-
paying for them. Moreover, the customer 
should expend the allowance solely for the 
purpose for which it was given. If the packer 
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2 The granting of allowances or payments 
that have little or no relationship to cost or 
approximate cost of the service provided by 
the retailer may be considered a violation of 
section 202 of the Act. 

knows or should know that what it pays or 
furnishes is not being properly used by some 
customers, the improper payments or serv-
ices should be discontinued. 2 

A packer who, in good faith, takes reason-
able and prudent measures to verify the per-
formance of its competing customers will be 
deemed to have satisfied its obligations 
under the Act. Also, a packer who, in good 
faith, concludes a promotional agreement 
with wholesalers or other intermediaries and 
who otherwise conforms to the standards of 
Item 5 shall be deemed to have satisfied this 
obligation. If a packer has taken such steps, 
the fact that a particular customer has re-
tained an allowance in excess of the cost, or 
approximate cost if the actual cost is not 
known, of services performed by the cus-
tomer shall not alone be deemed to place a 
packer in violation of the Act. 

(When customers may have different but 
closely related costs in furnishing services 
that are difficult to determine such as the 
cost for distributing coupons from a bulletin 
board or using a window banner, the packer 
may furnish to each customer the same pay-
ment if it has a reasonable relationship to 
the cost of providing the service or is not 
grossly in excess thereof.) 

4. Competing customers. The packer is re-
quired to provide in its plan only for those 
customers who compete with each other in 
the resale of the packer’s products of like 
grade and quality. Therefore a packer should 
make available to all competing wholesalers 
any plan providing promotional payments or 
services to wholesalers, and similarly should 
make available to all competing retailers 
any plan providing promotional payments or 
services to retailers. With these require-
ments met, a packer can limit the area of its 
promotion. However, this section is not in-
tended to deal with the question of a pack-
er’s liability for use of an area promotion 
where the effect may be to injure the pack-
er’s competition. 

5. Wholesaler or third party performance of 
packer’s obligations. A packer may, in good 
faith, enter into written agreements with 
intermediaries, such as wholesalers, distribu-
tors or other third parties, including pro-
moters of tripartite promotional plans, 
which provide that such intermediaries will 
perform all or part of the packer’s obliga-
tions under this part. However, the inter-
position of intermediaries between the pack-
er and its customers does not relieve the 
packer of its ultimate responsibility of com-
pliance with the provisions of the Packers 
and Stockyards Act. The packer, in order to 

demonstrate its good faith effort to dis-
charge its obligations under this part, should 
include in any such agreement provisions 
that the intermediary will: 

(1) Give notice to the packer’s customers 
in conformity with the standards set forth in 
items 3(b) and (d), supra; 

(2) Check customer performance in con-
formity with the standards set forth in item 
3(e), supra; 

(3) Implement the plan in a manner which 
will insure its functional availability to the 
packer’s customers in conformity with the 
standards set forth in item 3(c), supra (This 
must be done whether the plan is one devised 
by the packer itself or by the intermediary 
for use by the packer’s customers.); and 

(4) Provide certification in writing and at 
reasonable intervals that the packer’s cus-
tomers have been and are being treated in 
conformity with the agreement. 

A packer who negotiates such agreements 
with its wholesalers, distributors or third 
party promoters will be considered by the 
Administration to have justified its ‘‘good 
faith’’ obligations under this section only if 
it accompanies such agreements with the fol-
lowing supplementary measures: At regular 
intervals the packer takes affirmative steps 
to verify that its customers are receiving the 
proportionally equal treatment to which 
they are entitled by making spot checks de-
signed to reach a representative cross sec-
tion of its customers. Whenever such spot 
checks indicate that the agreements are not 
being implemented in such a way that its 
customers are receiving such proportionally 
equal treatment, the packer takes imme-
diate steps to expand or to supplement such 
agreements in a manner reasonably designed 
to eliminate the repetition or continuation 
of any such discriminations in the future. 

Intermediaries, subject to the Packers and 
Stockyards Act, administering promotional 
assistance programs on behalf of a packer 
may be in violation of the provisions of the 
Packers and Stockyards Act, if they have 
agreed to perform the packer’s obligations 
under the Act with respect to a program 
which they have represented to be usable and 
suitable for all the packer’s competing cus-
tomers if it should later develop that the 
program was not offered to all or, if offered, 
was not usable or suitable, or was otherwise 
administered in a discriminatory manner. 

6. Customer’s liability. A customer, subject 
to the Packers and Stockyards Act, who 
knows, or should know, that it is receiving 
payments or services which are not available 
on proportionally equal terms to its com-
petitors engaged in the resale of the same 
packer’s products may be in violation of the 
provisions of the Act. Also, customers (sub-
ject to the Packers and Stockyards Act) that 
make unauthorized deductions from pur-
chase invoices for alleged advertising or 
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other promotional allowances may be pro-
ceeded against under the provisions of the 
Act. 

Example: A customer subject to the Act 
should not induce or receive an allowance in 
excess of that offered in the packer’s adver-
tising plan by billing the packer at ‘‘vendor 
rates’’ or for any other amount in excess of 
that authorized in the packer’s promotion 
program. 

7. Meeting competition. A packer charged 
with discrimination under the provisions of 
the Packers and Stockyards Act may defend 
its actions by showing that the payments 
were made or the services were furnished in 
good faith to meet equally high payments 
made by a competing packer to the par-
ticular customer, or to meet equivalent serv-
ices furnished by a competing packer to the 
particular customer. This defense, however, 
is subject to important limitations. For in-
stance, it is insufficient to defend solely on 
the basis that competition in a particular 
market is very keen, requiring that special 
allowances be given to some customers if a 
packer is ‘‘to be competitive.’’ 

8. Cost justification. It is no defense to a 
charge of unlawful discrimination in the 
payment of an allowance or the furnishing of 
a service for a packer to show that such pay-
ment or service could be justified through 
savings in the cost of manufacture, sale, or 
delivery. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[58 FR 52886, Oct. 13, 1993; 58 FR 58902, Nov. 4, 
1993, as amended at 68 FR 75388, Dec. 31, 2003] 

§ 203.15 Trust benefits under sections 
206 and 207 of the Act. 

(a) Within the times specified under 
sections 206(b) and 207(d) of the Act, 
any livestock seller, live poultry seller 
or grower, to preserve his interest in 
the statutory trust, must give written 
notice to the appropriate packer or live 
poultry dealer and file such notice with 
the Secretary. One of the ways to sat-
isfy the notification requirement under 
these provisions is to make certain 
that notice is given to the packer or 
live poultry dealer within the pre-
scribed time by letter, mailgram, or 
telegram stating: 

(1) Notification to preserve trust ben-
efits: 

(2) Identification of packer or live 
poultry dealer; 

(3) Identification of seller or poultry 
grower; 

(4) Date of the transaction; 

(5) Date of seller’s or poultry grow-
er’s receipt of notice that payment in-
strument has been dishonored (if appli-
cable); and 

(6) Amount of money due; and to 
make certain that a copy of such let-
ter, mailgram, or telegram is filed with 
a GIPSA Regional Office or with 
GIPSA, USDA, Washington, DC 20250, 
within the prescribed time. 

(b) While the above information is 
desirable, any written notice which in-
forms the packer or live poultry dealer 
and the Secretary that the packer or 
live poultry dealer has failed to pay is 
sufficient to meet the above-mentioned 
statutory requirement if it is given 
within the prescribed time. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

[54 FR 16357, Apr. 24, 1989, as amended at 68 
FR 75388, Dec. 31, 2003] 

§ 203.16 Mailing of checks in payment 
for livestock purchased for slaugh-
ter, for cash and not on credit. 

(a) The Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) recog-
nizes that one who sells livestock to a 
packer, market agency, or dealer, who 
is purchasing for slaughter, may not 
intend to be present at the point of 
transfer of possession of the livestock, 
to receive payment, at the time a 
check in payment for such livestock 
may be delivered by the purchaser, and 
may not wish to authorize a represent-
ative to receive such a check; or for 
other reasons such a seller may prefer 
that such a purchaser make payment 
by mailing a check within the time 
limit as prescribed in section 409(a) of 
the Act. In cases when the seller does 
not intend to be present, he may use 
the following form of notification to 
the purchaser: 

I do not intend to be present at the point 
of transfer of possession of livestock sold by 
me to (name of packer, market agency, or 
dealer) for the purpose of receiving a check 
in payment for such livestock. 

I hereby direct (name of packer, market 
agency, or dealer) to make payment for live-
stock purchased from me, by mailing a 
check for the full amount of the purchase 
price before the close of the next business 
day following the purchase of livestock and 
transfer of possession thereof or, in the case 
of a purchase on a ‘‘carcass’’ or ‘‘grade and 
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yield’’ basis, not later than the close of the 
first business day following determination of 
the purchase price. 

This does not constitute an extension of 
credit to (name of packer, market agency or 
dealer). This is subject to cancellation by me 
at any time, and if not cancelled by (date), it 
shall terminate on that date. 

If the seller, for reasons other than not 
being present to receive payment, pre-
fers to have the packer, market agen-
cy, or dealer make payment by mailing 
a check within the time limit as pro-
vided in section 409(a), he may use the 
above form but should not include the 
statement in the first sentence that he 
does not intend to be present. 

(b) The Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) believes 
that such an agreement would not con-
stitute an extension of credit within 
the meaning of section 206 of the Act 
because it would not give the purchaser 
any more time to issue a check than is 
provided in section 409(a). 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(Sec. 401, 42 Stat. 168 (7 U.S.C 221); sec. 407, 42 
Stat. 169 (7 U.S.C. 228); sec. 409, as added by 
sec. 7, 90 Stat. 1250 (7 U.S.C. 228b); 7 CFR 2.17, 
2.54; 42 FR 35625; Pub. L. 96–511, 94 Stat. 2812 
(44 U.S.C. 3501 et seq.); 7 U.S.C. 222 and 228 
and 15 U.S.C. 46) 

[42 FR 49929, Sept. 28, 1977, as amended at 49 
FR 39516, Oct. 9, 1984; 68 FR 75388, Dec. 31, 
2003] 

§ 203.17 Statement of general policy 
with respect to rates and charges at 
posted stockyards. 

(a) Requests have been received from 
stockyard operators, market agencies, 
and livestock producers urging a reduc-
tion of rate regulation at posted stock-
yards. Their requests are based on the 
belief that competition among markets 
will set a level of rates and charges fair 
to both the market operator and to the 
livestock producer. Grain Inspection, 
Packers and Stockyards Administra-
tion (Packers and Stockyards Pro-
grams) will accept for filing tariffs con-
taining any level of charges after 10 
days’ notice to the public and to the 
Secretary as required by the Act. 

(b) Grain Inspection, Packers and 
Stockyards Administration (Packers 
and Stockyards Programs) will not in-

vestigate the level of rates and charges 
established by stockyard owners and 
market agencies for reasonableness ex-
cept upon receipt of a valid complaint 
or under compelling circumstances 
warranting such an investigation. 
Stockyard owners and market agencies 
will have substantial flexibility in set-
ting their own rates and charges. 

(c) Complaints filed about the rea-
sonableness of rates and charges will be 
investigated to determine the validity 
of such complaints and appropriate ac-
tion taken if warranted. 

(d) Grain Inspection, Packers and 
Stockyards Administration (Packers 
and Stockyards Programs) will con-
tinue to insure that the schedules of 
rates and charges filed with the De-
partment are applied uniformly and in 
a nondiscriminatory manner. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 203, 204, 207, 217a, 222 and 228) 

[49 FR 33004, Aug. 20, 1984, as amended at 68 
FR 75388, Dec. 31, 2003] 

§ 203.18 Statement with respect to 
packers engaging in the business of 
custom feeding livestock. 

(a) In its administration of the Pack-
ers and Stockyards Act, the Grain In-
spection, Packers and Stockyards Ad-
ministration (Packers and Stockyards 
Programs) has sought to promote and 
maintain open and fair competition in 
the livestock and packing industries, 
and to prevent unfair or anticompeti-
tive practices when they are found to 
exist. It is the opinion of the Adminis-
tration that the ownership or oper-
ation of custom feedlots by packers 
presents problems which may, under 
some circumstances, result in viola-
tions of the Packers and Stockyards 
Act. 

(b) Packers contemplating entering 
into such arrangements with custom 
feedlots are encouraged to consult with 
the Administration prior to the com-
mencement of such activities. Custom 
feedlots are not only places of produc-
tion, but are also important marketing 
centers, and in connection with the op-
eration of a custom feedlot, it is cus-
tomary for the feedlot operator to as-
sume responsibility for marketing fed 
livestock for the accounts of feedlot 
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customers. When a custom feedlot is 
owned or operated by a packer, and 
when such packer purchases fed live-
stock from the feedlot, this method of 
operation potentially gives rise to a 
conflict of interest. In such situations, 
the packer’s interest in the fed live-
stock as a buyer is in conflict with its 
obligations to feedlot customers to 
market their livestock to the cus-
tomer’s best advantage. Under these 
circumstances, the packer should take 
appropriate measures to eliminate any 
conflict of interest. At a minimum, 
such measures should insure: 

(1) That feedlot customers are fully 
advised of the common ties between 
the feedlot and the packer, and of their 
rights and options with respect to the 
marketing of their livestock; 

(2) That all feedlot customers are 
treated equally by the packer/custom 
feedlot in connection with the mar-
keting of fed livestock; and 

(3) That marketing decisions rest 
solely with the feedlot customer unless 
otherwise expressly agreed. 

(c) Packer ownership or operation of 
custom feedlots may also give rise to 
competitive problems in some situa-
tions. Packers contemplating or engag-
ing in the business of operating a cus-
tom feedlot should carefully review 
their operations to assure that no re-
striction of competition exists or is 
likely to occur. 

(d) The Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) does not 
consider the existence of packer/cus-
tom feedlot relationships, by itself, to 
constitute a violation of the Act. In 
the event it appears that a packer/cus-
tom feedlot arrangement gives rise to a 
violation of the Act, an investigation 
will be made on a case-by-case basis, 
and, where warranted, appropriate ac-
tion will be taken. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 203, 204, 207, 217a, 222 and 228) 

[49 FR 33004, Aug. 20, 1984, as amended at 68 
FR 75388, Dec. 31, 2003] 

§ 203.19 Statement with respect to 
packers engaging in the business of 
livestock dealers or buying agen-
cies. 

(a) In its administration of the Pack-
ers and Stockyards Act, the Grain In-
spection, Packers and Stockyards Ad-
ministration (Packers and Stockyards 
Programs) has sought to prevent con-
flicts of interest and to maintain open 
and fair competition in the livestock 
and meat packing industries. The own-
ership or operation of livestock dealers 
or buying agencies by packers, under 
some circumstances, may result in vio-
lations of the Packers and Stockyards 
Act. 

(b) Traditionally, livestock dealers 
and buying agencies purchase livestock 
for resale or to fill orders for farmers, 
ranchers, producers, other livestock 
firms and packers. When a livestock 
dealer or buying agency is owned or op-
erated by a packer, and when such 
packer is also buying livestock for its 
own operational requirements, there is 
a potential conflict of interest. Fur-
thermore, the purchase and sale of live-
stock by meat packers may result in 
control of markets and prices which 
could adversely affect both livestock 
producers, competing packers, and con-
sumers. 

(c) Arrangements between packers 
and dealers or buying agencies which 
do not normally create a conflict of in-
terest or result in a restraint of com-
petition include: 

(1) Operations utilizing different spe-
cies or classes of livestock; (2) oper-
ations where the business activities are 
widely separated geographically; and 
(3) operations where tie-in purchases or 
sales are not involved. Packers con-
templating engaging in the business of 
a livestock dealer or a buying agency 
are encouraged to consult with the 
Grain Inspection, Packers and Stock-
yards Administration (Packers and 
Stockyards Programs) prior to the 
commencement of such activities. 

(d) In the event a packer/dealer or a 
packer/buying agency arrangement ap-
pears to give rise to a violation of the 
Act, an investigation will be made on a 
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case-by-case basis and, where war-
ranted, appropriate action will be 
taken. 

(Approved by the Office of Management and 
Budget under control number 0580–0015) 

(7 U.S.C. 228, 228b, 222, 15 U.S.C. 46) 

[49 FR 32845, Aug. 17, 1984; 54 FR 26349, June 
23, 1989, as amended at 68 FR 75388, Dec. 31, 
2003] 

PART 204—ORGANIZATION AND 
FUNCTIONS 

PUBLIC INFORMATION 

Sec. 
204.1 Introduction. 
204.2 Organization. 
204.3 Delegation of authority. 
204.4 Public inspection and copying. 
204.5 Indexes. 
204.6 Requests for records. 
204.7 Appeals. 

AUTHORITY: 5 U.S.C. 552. 

SOURCE: 49 FR 46528, Nov. 27, 1984, unless 
otherwise noted. 

PUBLIC INFORMATION 

§ 204.1 Introduction. 
The Grain Inspection, Packers and 

Stockyards Administration (Packers 
and Stockyards Programs) hereby de-
scribes its central and field organiza-
tion; indicates the established places at 
which, and methods whereby, the pub-
lic may secure information; directs at-
tention to the general course and 
method by which its functions are 
channeled; and sets forth the proce-
dures governing the availability of 
opinions, orders, and other records in 
the files of said Administration. 

§ 204.2 Organization. 
(a) The Grain Inspection, Packers 

and Stockyards Administration (Pack-
ers and Stockyards Programs) consists 
of a headquarters office located in the 
South Building of the U.S. Department 
of Agriculture in Washington, DC, and 
12 regional offices. The Washington 
headquarters office is organized to in-
clude the Office of the Administrator 
and two Divisions, the Packer and 
Poultry Division and the Livestock 
Marketing Division. 

(b) Office of the Administrator. This of-
fice has overall responsibility for ad-

ministering the provisions of the Pack-
ers and Stockyards Act, 1921, as 
amended and supplemented (7 U.S.C. 
181 et seq.), for enforcement of the 
Truth-in-Lending Act (15 U.S.C. 1601– 
1665) with respect to any activities sub-
ject to the Packers and Stockyards Act 
and for executing assigned civil defense 
and defense mobilization activities. 
These responsibilities include formula-
tion of current and long-range pro-
grams relating to assigned functions; 
execution of the policies and programs 
administered by the Grain Inspection, 
Packers and Stockyards Administra-
tion (Packers and Stockyards Pro-
grams); review and evaluation of pro-
gram operations for uniform, effective, 
and efficient administration of the 
Packers and Stockyards Act; and 
maintenance of relations and commu-
nications with producer and industry 
groups. 

(1) Administrator. The Secretary of 
Agriculture has delegated responsi-
bility for administration of the Pack-
ers and Stockyards Act to the Admin-
istrator who is responsible for the gen-
eral direction and supervision of pro-
grams and activities assigned to the 
Grain Inspection, Packers and Stock-
yards Administration (Packers and 
Stockyards Programs) except such ac-
tivities as are reserved to the Judicial 
Officer (32 FR 7468). The Administrator 
reports to the Assistant Secretary for 
Marketing and Inspection Services. 

(2) Deputy Administrator. The Deputy 
Administrator assists the Adminis-
trator in the overall responsibility for 
the general direction and supervision 
of programs and activities assigned to 
the Grain Inspection, Packers and 
Stockyards Administration (Packers 
and Stockyards Programs). 

(3) Assistant to the Administrator. The 
Assistant to the Administrator partici-
pates with the Administrator and Dep-
uty Administrator in the development 
and analysis of policies and programs, 
and directs the management support 
services and related activities of the 
Grain Inspection, Packers and Stock-
yards Administration (Packers and 
Stockyards Programs). 

(4) Director, Industry Analysis Staff. 
The Director of the Industry Analysis 
Staff participates with the Adminis-
trator and Deputy Administrator in 
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the development and analysis of poli-
cies and programs and directs eco-
nomic studies of structure and per-
formance of the livestock, meat, and 
poultry marketing, processing, and 
wholesaling industries. The results of 
these studies are used to provide eco-
nomic advice to the Administrator in 
developing overall policy on antitrust 
matters and effects of practices or im-
pediments in the marketing system. 
The Director works closely with the 
Directors of the Packer and Poultry 
and the Livestock Marketing Divisions 
in connection with investigations to 
provide economic advice and expert 
testimony in trials and administrative 
hearings. The Director also coordinates 
activities and works closely with the 
Federal Trade Commission and Justice 
Department in studying the effects of 
mergers and antitrust matters in the 
livestock, meat packing and poultry 
industries. 

(c) Packer and Poultry Division. This 
Division carries out the enforcement of 
the provisions of the Packers and 
Stockyards Act relating to packers and 
live poultry dealers and handlers. The 
responsibilities and functions include: 
Determination of applicability of the 
provisions of the Act to individual 
packer and poultry operations; surveil-
lance of these operations; investigation 
of complaints; initiation of formal pro-
ceedings, when warranted, to correct 
illegal practices; and maintenance of 
working relationships with the meat 
packer and poultry industries. These 
responsibilities and functions are ac-
complished with programs and activi-
ties directed through the Livestock 
Procurement Branch, Meat Merchan-
dising Branch, and Poultry Branch. 
The Division Director participates with 
the Administrator and Deputy Admin-
istrator in the development and eval-
uation of policies and programs to ful-
fill the Agency’s responsibilities and 
functions. The Director implements 
and directs the policies and programs 
pertaining to the Packer and Poultry 
Division through the three branches. 

(d) Livestock Marketing Division. This 
Division enforces those provisions of 
the Packers and Stockyards Act relat-
ing to stockyard owners, market agen-
cies, and dealers. The responsibilities 
and functions include: determination of 

the applicability of the jurisdiction, 
bonding, financial and trade practice 
provisions of the Act to individual op-
erations; supervision of the installa-
tion, maintenance, and testing of 
scales; surveillance and investigations 
of stockyards, market agencies, and 
dealers; initiation of formal pro-
ceedings, when warranted, to correct 
illegal practices; and maintenance of 
working relationships with producer 
and industry groups. These responsibil-
ities and functions are accomplished 
with programs and activities directed 
through the Financial Protection 
Branch, Marketing Practices Branch, 
and Scales and Weighing Branch. The 
Division Director participates with the 
Administrator and Deputy Adminis-
trator in the development and evalua-
tion of policies and programs to fulfill 
the Agency’s responsibilities and func-
tions. The Director implements and di-
rects the policies and programs per-
taining to the Livestock Marketing Di-
vision through the three branches. 

(e) Field Services. (1) The field services 
of the Grain Inspection, Packers and 
Stockyards Administration (Packers 
and Stockyards Programs) is divided 
into 12 regional offices. These offices 
are responsible for supervision of oper-
ations of stockyard companies, market 
agencies, dealers, packers and live 
poultry dealers and handlers to assure 
compliance with the Act. They formu-
late recommendations relating to the 
enforcement of the Act; receive and in-
vestigate complaints, including repara-
tion complaints; audit books, records, 
and reports of persons subject to the 
Act; conduct investigations to deter-
mine the existence of and develop evi-
dence of unfair, deceptive, and dis-
criminatory trade practices; prepare 
investigative reports and recommend 
corrective action; assist in the prosecu-
tion of cases; review applications for 
registration and rate changes for accu-
racy and compliance; and maintain re-
lationships with producers, the trade, 
States and other groups interested in 
the welfare of the livestock, meat 
packing, and poultry industries con-
cerning enforcement of the Act. 

(2) The addresses and the States cov-
ered by these offices, which are under 
regional supervisors, are as follows: 
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Atlanta—Room 338, 1720 Peachtree Street, 
NW., Atlanta, Georgia 30309 (Alabama, 
Florida, Georgia, South Carolina) 

Bedford—Turnpike Road, Box 101E, Bedford, 
Virginia 25423 (District of Columbia, Dela-
ware, Maryland, North Carolina, Virginia, 
West Virginia) 

Denver—208 Livestock Exchange Building, 
Denver, Colorado 80216 (Colorado, Mon-
tana, New Mexico, Utah, Wyoming) 

Fort Worth—Room 8A36, Federal Building, 
819 Taylor Street, Fort Worth, Texas 76102 
(Oklahoma, Texas) 

Indianapolis—Room 434 Federal Building and 
U.S. Courthouse, 46 E. Ohio Street, Indian-
apolis, Indiana 46204 (Illinois, Indiana, Ken-
tucky, Michigan, Ohio) 

Kansas City—828 Livestock Exchange Build-
ing, Kansas City, Missouri 64102 (Kansas, 
Missouri) 

Lawndale—15000 Aviation Boulevard, Room 
2W6, P.O. Box 6102, Lawndale, California 
90261 (Arizona, California, Hawaii, Nevada) 

Memphis—Room 459, Federal Building, 167 
Main Street, Memphis, Tennessee 38103 
(Arkansas, Louisiana, Mississippi, Ten-
nessee) 

North Brunswick—825 Georges Road, Room 
303, North Brunswick, New Jersey 08902 
(Connecticut, Maine, Massachusetts, New 
Hampshire, New Jersey, New York, Penn-
sylvania, Rhode Island, Vermont) 

Omaha—909 Livestock Exchange Building, 
Omaha, Nebraska 68107 (Iowa, Nebraska) 

Portland—9370 S.W. Greenburg Road, Suite 
E, Portland, Oregon 97223 (Alaska, Idaho, 
Oregon, Washington) 

South St. Paul—208 Post Office Building, 
Box 8, South St. Paul, Minnesota 55075 
(Minnesota, North Dakota, South Dakota, 
Wisconsin) 

§ 204.3 Delegation of authority. 
(a) Deputy Administrator. Under the 

direction of the Administrator, the 
Deputy Administrator is hereby dele-
gated authority to perform all the du-
ties and exercise all the functions and 
powers which are now or which may 
hereafter be, vested in the Adminis-
trator (including the power of redelega-
tion). 

(b) Division Directors. The Directors of 
the Industry Analysis Staff, the Live-
stock Marketing Division, and the 
Packer and Poultry Division, under ad-
ministrative and technical direction of 
the Administrator and the Deputy Ad-
ministrator, are hereby individually 
delegated authority, in connection 
with the respective functions assigned 
to each of said organizational units in 
§ 204.2 to perform all the duties and to 
exercise all the functions and powers 

which are now, or which may hereafter 
be, vested in the Administrator (in-
cluding the power of redelegation) ex-
cept such authority as is reserved to 
the Administrator and Deputy Admin-
istrator under paragraph (g) of this sec-
tion. 

(c) Regional Supervisors. (1) The Re-
gional Supervisors of the Grain Inspec-
tion, Packers and Stockyards Adminis-
tration (Packers and Stockyards Pro-
grams) are hereby individually dele-
gated authority under the provisions of 
section 402 of the Packers and Stock-
yards Act, 1921, as amended (7 U.S.C. 
222), to issue special orders pursuant to 
the provisions of section 6(b) of the 
Federal Trade Commission Act (15 
U.S.C. 46(b)), and, with respect thereto, 
to issue notices of default provided for 
in section 10 of the Federal Trade Com-
mission Act (15 U.S.C. 50); to notify 
persons deemed to be subject to the 
bonding requirements in 7 U.S.C. 204 of 
their obligations to file bonds or trust 
fund agreements in conformity with 
regulations issued under this chapter 
including authority to determine that 
a bond is inadequate under § 201.30(f) of 
this chapter and to give notice to the 
person of the amount of bond required; 
to notify persons deemed to be subject 
to the reporting requirements in 
§ 201.97 of this chapter of their obliga-
tions to file annual reports; and to 
grant reasonable requests for exten-
sions of 30 days or less for the filing of 
such annual reports. 

(2) The Regional Supervisors are 
hereby individually delegated author-
ity, when there is reason to believe 
that there is a question as to the true 
ownership of livestock sold by any per-
son, to disclose information relating to 
such questionable ownership to any in-
terested person. 

(d) Investigative employees. All em-
ployees of the Grain Inspection, Pack-
ers and Stockyards Administration 
(Packers and Stockyards Programs) as-
signed to or responsible for investiga-
tions in the enforcement of the Pack-
ers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), or the en-
forcement of the Truth-in-Lending Act 
(15 U.S.C. 1601–1665), with respect to 
any activities subject to the Packers 
and Stockyards Act, are hereby indi-
vidually delegated authority under the 
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Act of January 31, 1925, 43 Stat. 803, 7 
U.S.C. 2217, to administer to or take 
from any person an oath, affirmation, 
or affidavit whenever such oath, affir-
mation, or affidavit is for use in any 
prosecution or proceeding under or in 
the enforcement of the aforementioned 
Acts. This authority may not be re-
delegated and will automatically ex-
pire upon the termination of the em-
ployment of such employees with the 
Grain Inspection, Packers and Stock-
yards Administration (Packers and 
Stockyards Programs). 

(e) Concurrent authority. No delega-
tion prescribed herein shall preclude 
the Administrator or Deputy Adminis-
trator from exercising any of the pow-
ers or functions or from performing 
any of the duties conferred upon them, 
and any such delegation is subject at 
all times to withdrawal or amendment 
by the Administrator or Deputy Ad-
ministrator or the Division Director 
responsible for the function involved. 

(f) Prior delegations. All prior delega-
tions and redelegations of authority re-
lating to any function or activity cov-
ered by these delegations of authority 
shall remain in effect except as they 
are inconsistent herewith or are here-
after amended or revoked. Nothing 
herein shall affect the validity of any 
action heretofore taken under prior 
delegations or redelegations of author-
ity or assignment of functions. 

(g) Reservations of authority. It is 
hereby reserved to the Administrator 
and Deputy Administrator authority 
with respect to proposed rulemaking 
and final action for the issuance of reg-
ulations (§ 201.1 of this chapter et seq.), 
rules of practice governing proceedings 
(§ 202.1 of this chapter et seq.), and 
statements of general policy (§ 203.1 of 
this chapter et seq.), and the issuance of 
moving papers as prescribed in the 
rules of practice governing formal ad-
judicatory administrative proceedings 
instituted by the Secretary (7 CFR part 
1, subpart H, § 1.133); and the authority 
to make final determinations in ac-
cordance with the provisions of 7 CFR 
part 1, subpart A, as to the availability 
of official records and information 
made or obtained in connection with 
the administration of the Packers and 
Stockyards Act which are considered 
exempt from disclosure under § 204.7 of 

this part. Further, authority to issue 
subpoenas (7 U.S.C. 222 and 15 U.S.C. 49) 
is reserved to the Administrator and 
Deputy Administrator. 

§ 204.4 Public inspection and copying. 
(a) Facilities for public inspection 

and copying of the indexes and mate-
rials required to be made available 
under 7 CFR 1.2(a) will be provided by 
the Grain Inspection, Packers and 
Stockyards Administration (Packers 
and Stockyards Programs) during nor-
mal hours of operation. Requests for 
this information should be made to the 
Freedom of Information Act Officer, 
Grain Inspection, Packers and Stock-
yards Administration (Packers and 
Stockyards Programs, United States 
Department of Agriculture, Wash-
ington, DC 20250. 

(b) Copies of such materials may be 
obtained in person or by mail. Applica-
ble fees for copies will be charged in ac-
cordance with the regulations pre-
scribed by the Director of Information, 
Office of Governmental and Public Af-
fairs, USDA. 

§ 204.5 Indexes. 
Pursuant to the regulations in 7 CFR 

1.4(b), the Grain Inspection, Packers 
and Stockyards Administration (Pack-
ers and Stockyards Programs) will 
maintain and make available for public 
inspection and copying current indexes 
of all material required to be made 
available in 7 CFR 1.2(a). Notice is 
hereby given that publication of these 
indexes is unnecessary and impractical, 
since the material is voluminous and 
does not change often enough to justify 
the expense of publication. 

§ 204.6 Requests for records. 
(a) Requests for records under 5 

U.S.C. 552(a)(3) shall be made in accord-
ance with 7 CFR 1.3(a). Authority to 
make determinations regarding initial 
requests in accordance with 7 CFR 
1.4(c) is delegated to the Freedom of In-
formation Act Officer of the Grain In-
spection, Packers and Stockyards Ad-
ministration (Packers and Stockyards 
Programs). Requests should be sub-
mitted to the FOIA Officer at the fol-
lowing address: Freedom of Informa-
tion Act Officer (FOIA Request), Grain 
Inspection, Packers and Stockyards 
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Administration (Packers and Stock-
yards Programs), United States De-
partment of Agriculture, Washington, 
DC 20250. 

(b) The request shall identify each 
record with reasonable specificity as 
prescribed in 7 CFR 1.3. 

(c) The FOIA Officer is authorized to 
receive requests and to exercise the au-
thority to (1) make determination to 
grant requests or deny initial requests; 
(2) extend the administrative deadline; 
(3) make discretionary release of ex-
empt records; and (4) make determina-
tions regarding charges pursuant to 
the fee schedule. 

§ 204.7 Appeals. 
Any person whose request under 

§ 204.6 of this part is denied shall have 
the right to appeal such denial in ac-
cordance with 7 CFR 1.3(e). Appeals 
shall be addressed to the Adminis-
trator, Grain Inspection, Packers and 
Stockyards Administration (Packers 
and Stockyards Programs), U.S. De-
partment of Agriculture, Washington, 
DC 20250. 

PART 205—CLEAR TITLE—PROTEC-
TION FOR PURCHASERS OF FARM 
PRODUCTS 

DEFINITIONS 

Sec. 
205.1 Definitions. 

REGULATIONS 

205.101 Certification—request and proc-
essing. 

205.102 Name of person subjecting a farm 
product to a security interest, on EFS 
and master list—format. 

205.103 EFS—minimum information. 
205.104 Registration of buyer, commission 

merchant, or selling agent—minimum in-
formation. 

205.105 Master list and portion thereof dis-
tributed to registrants—format. 

205.106 Farm products. 
205.107 Crop year. 

INTERPRETIVE OPINIONS 

205.201 System operator. 
205.202 ‘‘Effective financing statement’’ or 

EFS. 
205.203 Place of filing EFS. 
205.204 Filing ‘‘notice’’ of EFS. 
205.205 Fees. 
205.206 Farm products. 
205.207 ‘‘Amount’’ and ‘‘County or parish’’. 

205.208 Distribution of portions of master 
list—registration—information to non- 
registrants on request. 

205.209 Amendment or continuation of EFS. 
205.210 Effect of EFS outside State in which 

filed. 
205.211 Applicability of court decisions 

under the UCC. 
205.212 ‘‘Buyer in ordinary course of busi-

ness’’ and ‘‘security interest.’’ 
205.213 Obligations subject—‘‘person in-

debted’’—‘‘debtor.’’ 
205.214 Litigation as to whether a system is 

operating in compliance with the Sec-
tion. 

AUTHORITY: 7 U.S.C. 1631; 7 CFR 2.22 and 
2.81. 

SOURCE: 51 FR 29451, Aug. 18, 1986, unless 
otherwise noted. 

DEFINITIONS 

§ 205.1 Definitions. 
Terms defined in section 1324 of the 

Food Security Act of 1985, Pub. L. 99– 
198, 99 Stat. 1535, 7 U.S.C. 1631, shall 
mean the same in this part as therein. 
In addition, except as otherwise speci-
fied, as used in this part: 

Approved Unique Identifier means a 
combination of numbers selected by 
the Secretary of State using a selec-
tion system or method approved by the 
Secretary of Agriculture. 

EFS means effective financing state-
ment as defined in subsection (c)(4); 

Master list means the accumulation of 
data in paper, electronic, or other 
form, described in subsection (c)(2)(C); 

Portion means portion of the master 
list distributed to registrants under 
subsection (c)(2)(E); 

Registrant means any buyer of farm 
products, commission merchant, or 
selling agent, as referred-to in the Sec-
tion, registered with a system under 
subsection (c)(2)(D); 

The Secretary means the Secretary of 
Agriculture of the United States; 

The Section means section 1324 of the 
above-cited Act, and ‘‘subsection’’ 
means a subsection of that Section; 

System means central filing system as 
defined in subsection (c)(2); 

System operator means Secretary of 
State or other person designated by a 
State to operate a system; 

UCC or Uniform Commercial Code 
means the Uniform Commercial Code 
prepared under the joint sponsorship of 
the American Law Institute and the 

VerDate Mar<15>2010 16:29 Jan 29, 2013 Jkt 229029 PO 00000 Frm 00078 Fmt 8010 Sfmt 8010 Q:\09\9V2.TXT ofr150 PsN: PC150



69 

Grain Inspection, Packers and Stockyards Administration, USDA § 205.101 

National Conference of Commissioners 
on Uniform State Laws, and in effect in 
most States of the United States at the 
time of enactment of Pub. L. 99–198. 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56342, Sept. 27, 2006; 72 FR 25948, May 8, 
2007] 

REGULATIONS 

§ 205.101 Certification—request and 
processing. 

(a) To obtain certification of a sys-
tem, a written request for certification 
must be filed together with such docu-
ments as show that the system com-
plies with the Section. If such material 
is voluminous, a summary, table of 
contents, and index must accompany it 
as necessary to facilitate review. 

(b) The request must: 
(1) Include an introductory expla-

nation of how the system will operate; 
(2) Identify the information which 

will be required to be supplied on an 
EFS; 

(3) Identify where an EFS, amend-
ment thereto, or continuation thereof, 
will be filed and, if elsewhere than with 
the system operator, explain how and 
in what form the system operator will 
receive information needed to compile 
and update the master list; 

(4) Explain the method for recording 
the date and hour of filing of an EFS, 
amendment thereto, or continuation 
thereof; 

(5) Explain how the master list will 
be compiled, including the method and 
form of storage and arrangement of in-
formation, explain the method and 
form of retrieval of information from 
the master list, the method and form of 
distribution of portions of the master 
list to registrants as required by sub-
section (c)(2)(E), and the method and 
form of furnishing of information oral-
ly with written confirmation as re-
quired by subsection (c)(2)(F) (details 
of computer hardware and software 
need not be furnished but the results it 
will produce must be explained); 

(6) Explain how the list of registrants 
will be compiled, including identifica-
tion of where and how they will reg-
ister, what information they must sup-
ply in connection with registration, 
and the method and form of storage 
and retrieval of such information (de-

tails of computer hardware and soft-
ware need not be furnished but the re-
sults it will produce must be ex-
plained); 

(7) Show how frequently portions of 
the master list will be distributed regu-
larly to registrants; 

(8) Show the farm products according 
to which the master list will be orga-
nized; 

(9) Show how the system will inter-
pret the term ‘‘crop year’’ and how it 
will classify as to crop year an EFS not 
showing crop year; 

(10) Show what fee will be charged 
and explain how the costs of the sys-
tem will be covered if not by such fee 
and the general revenue of the State; 

(11) If a unique identifier will be used 
in the system, explain how the unique 
identifier will be selected and how it 
will be used by the system, including, 
but not limited to, how lists will be or-
ganized, and how searches may be per-
formed, using the unique identifier. 

(12) Include copies of: 
(i) All State legislation or other legal 

authority under which the system is 
created and operated, and the system 
operator is designated; 

(ii) All regulations, rules, and re-
quirements issued under such legisla-
tion or other legal authority and gov-
erning operation of the system, des-
ignation of the system operator, and 
use of the system by members of the 
public; and 

(iii) All printed and electronic forms 
required to be used in connection with 
the system. 

(c) Any such request and attach-
ments must be filed in triplicate (one 
copy for public inspection, a second 
copy for use in GIPSA, and a third 
copy for use in the Office of the Gen-
eral Counsel, USDA). All three copies 
must be received in the headquarters of 
thePackers and Stockyards Program, 
Grain Inspection, Packers and Stock-
yards Administration (GIPSA), USDA, 
Washington, DC 20250. 

(d) A refusal to certify such a system, 
if any, will be explained in writing. Re-
consideration of such a refusal must be 
requested in writing with specification 
of errors believed to have been made. 
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(e) To make changes to an existing 
certified central filing system, includ-
ing changes necessitated or made pos-
sible by amendments to the Section, a 
written request to amend the existing 
certified central filing system must be 
filed together with such documents as 
are necessary to show that the system 
complies with the Section. The request 
must contain relevant new information 
consistent with the requirements speci-
fied elsewhere in this section. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 61 
FR 54728, Oct. 22, 1996; 71 FR 56342, Sept. 27, 
2006] 

§ 205.102 Name of person subjecting a 
farm product to a security interest, 
on EFS and master list—format. 

On an EFS, and on a master list, the 
name of the person subjecting a farm 
product to a security interest must ap-
pear as follows: 

(a) In the case of a natural person, 
the surname (last name or family 
name) must appear first; 

(b) In the case of a corporation or 
other entity not a natural person, the 
name must appear beginning with the 
first word or character not an article 
or punctuation mark. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56342, Sept. 27, 2006] 

§ 205.103 EFS—minimum information. 
(a) The minimum information nec-

essary on an EFS is as follows: 
(1) Crop year unless every crop of the 

farm product in question, for the dura-
tion of the EFS, is to be subject to the 
particular security interest; 

(2) Farm product name (see §§ 205.106, 
205.206); 

(3) Each county or parish in the same 
State where the farm product is pro-
duced or located; 

(4) Name and address of each person 
subjecting the farm product to the se-
curity interest, whether or not a debt-
or (see § 205.102); 

(5) Social security number or other 
approved unique identifier or, if other 
than a natural person, IRS taxpayer 
identification number or other ap-

proved unique identifier of each such 
person; 

(6) Further details of the farm prod-
uct subject to the security interest if 
needed to distinguish it from other 
such product owned by the same person 
or persons but not subject to the par-
ticular security interest (see § 205.207); 
and 

(7) Secured party name and address. 
(b) A requirement of additional infor-

mation on an EFS is discretionary 
with the State. 

(c) Whether to permit one EFS to re-
flect multiple products, or products in 
multiple counties, is discretionary 
with the State. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56342, Sept. 27, 2006] 

§ 205.104 Registration of buyer, com-
mission merchant, or selling 
agent—minimum information. 

(a) The minimum information nec-
essary on a registration of a buyer, 
commission merchant, or selling agent 
is as follows: 

(1) Buyer, commission merchant, or 
selling agent name and address; 

(2) Farm product or products (see 
§§ 205.106, 205.206) in which registrant is 
interested; and 

(3) If registrant is interested only in 
such product or products produced or 
located in a certain county or parish, 
or certain counties or parishes, in the 
same State, the name of each such 
county or parish. 

(b) A registrant, if not registered for 
any specified county or parish, or coun-
ties or parishes, must be deemed to 
have registered for all counties and 
parishes shown on the master list. 

(c) A requirement of additional infor-
mation on a registration form is discre-
tionary with the State. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56342, Sept. 27, 2006] 

§ 205.105 Master list and portion there-
of distributed to registrants—for-
mat. 

(a) The master list must contain all 
the information on all the EFS’s filed 
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in the system, so arranged that it is 
possible to deliver to any registrant all 
such information relating to any prod-
uct, produced or located in any county 
or parish (or all counties or parishes), 
for any crop year, covered by the sys-
tem. The system must be able to de-
liver all such information to any reg-
istrant, either in alphabetical order by 
the word appearing first in the name of 
each person subjecting a product to a 
security interest (see § 205.102), in nu-
merical order by social security num-
ber or approved unique identifier (or, if 
other than a natural person, IRS tax-
payer identification number or ap-
proved unique identifier) of each such 
person, or in both alphabetical and nu-
merical orders, as requested by the reg-
istrant. 

(b) Section (c)(2)(E) requires the por-
tion to be distributed in ‘‘written or 
printed form.’’ This means recording 
on paper by any technology in a form 
that can be read by humans without 
special equipment. The system may, 
however, honor requests from reg-
istrants to substitute recordings on 
any medium by any technology includ-
ing, but not limited to, electronic re-
cording on tapes or discs in machine- 
readable form, and on photographic re-
cording on microfiche. It also includes, 
if requested by registrants, electronic 
transmissions whereby registrants can 
print their own paper copies. 

(c) After distribution of a portion of 
a master list, there can be supple-
mentary distribution of a portion 
showing only changes from the pre-
vious one. However, if this is done, cu-
mulative supplements must be distrib-
uted often enough that readers can find 
all the information given to them for 
any one crop year in no more than 
three distributions. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 61 
FR 54728, Oct. 22, 1996; 71 FR 56343, Sept. 27, 
2006] 

§ 205.106 Farm products. 
The farm products, according to 

which the master list must be orga-
nized as required by subsection (c)(2), 
and which must be identified on an 
EFS as required by subsection 
(c)(4)(C)(iv), must be specific commod-

ities, species of livestock, and specific 
products of crops or livestock. The Sec-
tion does not permit miscellaneous 
categories. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.107 Crop year. 
(a) The crop year, according to which 

subsection (c)(2)(C)(ii)(IV) requires the 
master list to be arranged ‘‘within each 
such product,’’ must be: 

(1) For a crop grown in soil, the cal-
endar year in which it is harvested or 
to be harvested; 

(2) For animals, the calendar year in 
which they are born or acquired; 

(3) For poultry or eggs, the calendar 
year in which they are sold or to be 
sold. 

(b) An EFS or notice thereof which 
does not show crop year (the Section 
does not require it to do so) must be re-
garded as applicable to the crop or 
product in question for every year for 
which subsection (c)(4)(E) makes the 
EFS effective. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

INTERPRETIVE OPINIONS 

§ 205.201 System operator. 
The system operator can be the Sec-

retary of State of a State, or any des-
ignee of the State pursuant to its laws. 
Note that the provision in subsection 
(c)(2) for a system refers to operation 
by the Secretary of State of a State, 
but the definition in (c)(11) of ‘‘Sec-
retary of State’’ includes ‘‘designee of 
the State.’’ 

§ 205.202 ‘‘Effective financing state-
ment’’ or EFS. 

(a) An EFS under subsection (c)(4) 
need not be the same as a financing 
statement or security agreement under 
the Uniform Commercial Code (or 
equivalent document under future suc-
cessor State law), but can be an en-
tirely separate document meeting the 
definition in (c)(4). Note that (c)(4) con-
tains a comprehensive definition of the 
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term which does not include any re-
quirement that the EFS be the instru-
ment by which a security interest is 
created or perfected. Note also the 
House Committee Report on Pub. L. 99– 
198, No. 99–271, Part 1, September 13, 
1985, at page 110: ‘‘[T]he bill would not 
preempt basic state-law rules on the 
creation, perfection, or priority of se-
curity interests.’’ 

(b) An EFS may be filed electroni-
cally provided a State allows elec-
tronic filing of financing statements 
without the signature of the debtor 
under applicable State law under provi-
sions of the Uniform Commercial Code 
or may be a paper document. An elec-
tronically filed EFS need not be a 
paper document and need not be 
signed. If an original or reproduced 
paper document of an EFS is filed with 
the State, it must be signed, author-
ized, or otherwise authenticated by the 
debtor and be filed by the secured 
party. 

(c) Countermeasures against mis-
handling after filing, such as a require-
ment that a copy be date stamped and 
returned to the secured party, are dis-
cretionary with the State. If a State 
chooses to adopt such counter-
measures, it is responsible for estab-
lishing procedures for recording the 
date and time when an EFS is received, 
and for meeting all legal requirements 
associated with filing and distributing 
information about security interests as 
required by § 205.101. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 61 
FR 54728, Oct. 22, 1996; 71 FR 56343, Sept. 27, 
2006] 

§ 205.203 Place of filing EFS. 
The place of filing an EFS is wher-

ever State law requires, which need not 
be with the system operator so long as 
the system operator receives the infor-
mation needed for the master list, in-
cluding the information required in 
subsection (c)(4)(C). Note that the re-
quirements in subsection (c)(4) for an 
EFS include the requirement that it be 
‘‘filed with the Secretary of State,’’ 
but the definition in (c)(11) of ‘‘Sec-
retary of State’’ includes ’’designee of 
the State,’’ and the requirements in 
(c)(2) for a system refer in (A) to filing 

with the system operator of ‘‘effective 
financing statements or notice of such 
financing statements.’’ (emphasis added) 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.204 Filing ‘‘notice’’ of EFS. 
(a) If an EFS is filed somewhere 

other than with the system operator, 
and if notice of it is filed with the sys-
tem operator, such notice could be 
electronic filing, telephoned informa-
tion, or any other form of notice which 
gives the system operator the informa-
tion needed for the master list. Such 
notice need not be signed. Note that 
the Section does not contain any re-
quirement for such notice except the 
one in subsection (c)(4)(B) that an EFS 
must be filed somewhere pursuant to 
State law as discussed above. 

(b) Countermeasures against fal-
sifications, errors or omissions in such 
notices or in the handling of them by 
the system operator, such as require-
ments that the notices be on paper and 
signed, with copies date-stamped and 
returned to the persons filing them, 
however advisable they might be from 
other standpoints, are discretionary 
with the State and not required by the 
Section. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.205 Fees. 
The Section provides at subsection 

(c)(4)(G) for a fee for filing an EFS. The 
fee can be set in any manner provided 
by the law of the State in which such 
EFS is filed. The basis for this is that 
(c)(4)(G) provides for the fee to be set 
by the ‘‘Secretary of State’’ but (c)(11) 
defines the latter term to include 
‘‘designee of the State.’’ The fee struc-
ture is discretionary with the State. 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.206 Farm products. 
(a) The master list must be organized 

by farm product as required by sub-
section (c)(2) and the farm product 
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must be identified on an EFS as re-
quired by subsection (c)(4)(C)(iv). The 
following is a list of such farm prod-
ucts. 

Rice, rye, wheat, other food grains (system 
must specify by name) 

Barley, corn, hay, oats, sorghum grain, other 
feed crops (system must specify by name) 

Cotton 
Tobacco 
Flaxseed, peanuts, soybeans, sunflower 

seeds, other oil crops (system must specify 
by name) 

Dry beans, dry peas, potatoes, sweet pota-
toes, taro, other vegetables (system must 
specify by name) 

Artichokes, asparagus, beans lima, beans 
snap, beets, Brussels sprouts, broccoli, cab-
bage, carrots, cauliflower, celery, corn 
sweet, cucumbers, eggplant, escarole, gar-
lic, lettuce, onions, peas green, peppers, 
spinach, tomatoes, other truck crops (sys-
tem must specify by name) 

Melons (system must specify by name) 
Grapefruit, lemons, limes, oranges, tangelos, 

tangerines, other citrus fruits (system 
must specify by name) 

Apples, apricots, avocados, bananas, cher-
ries, coffee, dates, figs, grapes (& raisins), 
nectarines, olives, papayas, peaches, pears, 
persimmons, pineapples, plums (& prunes), 
pomegranates, other noncitrus fruits (sys-
tem must specify by name) 

Berries (system must specify by name) 
Tree nuts (system must specify by name) 
Bees wax, honey, maple syrup, sugar beets, 

sugar cane, other sugar crops (system must 
specify by name) 

Grass seeds, legume seeds, other seed crops 
(system must specify by name) 

Hops, mint, popcorn, other miscellaneous 
crops (system must specify by name) 

Greenhouse & nursery products produced on 
farms (system must specify by name) 

Mushrooms, trees, other forest products (sys-
tem must specify by name) 

Chickens, ducks, eggs, geese, turkeys, other 
poultry or poultry products (system must 
specify by name) 

Cattle & calves, goats, horses, hogs, mules, 
sheep & lambs, other livestock (system 
must specify by name) 

Milk, other dairy products produced on 
farms (system must specify by name) 

Wool, mohair, other miscellaneous livestock 
products produced on farms (system must 
specify by name) 

Fish, shellfish 
Other farm products (system must specify by 

name). 

(b) Note the definition of the term 
‘‘farm product’’ at subsection (c)(5), 
and the Conference Report on Pub. L. 
99–198, No. 99–447, December 17, 1985, at 
page 486. 

(c) A State may establish a system 
for specified products and not for all. A 
State establishing a system for speci-
fied products and not for all will be 
deemed to be ‘‘a State that has estab-
lished a central filing system’’ as to 
the specified products, and will be 
deemed not to be such a State as to 
other products. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.207 ‘‘Amount’’ and ‘‘County or 
parish’’. 

(a) The ‘‘amount’’ of farm products 
and ‘‘county or parish,’’ on an EFS and 
on the master list under subsection 
(c)(4)(C)(iv) and (2)(C)(iii), need not be 
shown on every EFS and master list 
entry. 

(b) Any EFS and master list entry 
will identify a product. If they do not 
show an amount, this constitutes a rep-
resentation that all of such product 
owned by the person in question is sub-
ject to the security interest in ques-
tion. 

(c) Any EFS and master list entry 
will identify each county or parish in 
the same State where the product is 
produced or located. If they do not 
show any further identification of the 
location of the product, this con-
stitutes a representation that all such 
product produced in each such county 
or parish, owned by such person, is sub-
ject to the security interest. 

(d) The need to supply additional in-
formation arises only where some of 
that product owned by that person is 
subject to the security interest and 
some is not. 

(e) The additional information about 
amount must be sufficient to enable a 
reader of the information to identify 
what product owned by that person is 
subject, as distinguished from what of 
the same product owned by the same 
person is not subject. The precision 
needed, in the description of the 
amount, would vary from case to case. 

(f) The basis for this is the purpose of 
the entire exercise, to make informa-
tion available as necessary to enable 
an identification of what product is 
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subject to a security interest as distin-
guished from what is not. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.208 Distribution of portions of 
master list—registration—informa-
tion to non-registrants on request. 

(a) The provisions in the Section re-
garding registration of ‘‘buyers of farm 
products, commission merchants, and 
selling agents,’’ ‘‘regular’’ distribution 
of ‘‘portions’’ of the master list, fur-
nishing of ‘‘oral confirmation * * * on 
request,’’ and the effect of all this, that 
is, subsections (c)(2) (D), (E) and (F), (e) 
(2) and (3), and (g)(2) (C) and (D), must 
be read together. 

(b) The Section does not require such 
persons to register. Not registering 
with a particular system operator has 
the effect, under subsections (e)(2) and 
(g)(2)(C), of making such persons, 
whether they are inside or outside the 
State covered by that system, subject 
to security interests shown on that 
system’s master list whether or not 
such persons know about them, so that 
such persons for their own protection 
will need to query the system operator 
about any seller ‘‘engaged in farming 
operations,’’ of a farm product pro-
duced in the State covered by that sys-
tem, with whom they deal. 

(c) The effect of registration by such 
persons with a particular system is to 
get them on the list for regular dis-
tribution of portions of that system’s 
master list, the portions to be deter-
mined by the registration. They are 
subject only to security interests 
shown on the portions which they re-
ceive, and are not subject to such in-
terests as are shown on the master list 
but not shown on portions which they 
receive. Also, if a particular security 
interest is shown on the master list, 
but has been placed on it since the last 
regular distribution of portions of that 
list to registrants, registrants would 
not be subject to that security inter-
est. These conclusions are based on the 
provisions in subsections (e)(3)(A) and 
(g)(2)(D)(i) that such persons are sub-
ject to a security interest only if they 
receive ‘‘written notice * * * that 

specifies both the seller and the farm 
product.’’ 

(d) A question arises as to the length 
of time for which a registration is ef-
fective, and whether a registrant, wish-
ing to change registration as to county 
or product, can amend an existing reg-
istration or must file a new one. This is 
discretionary with the State since the 
Section is silent about it. 

(e) A question arises whether persons 
can register to receive only portions of 
the list for products in which they do 
not deal, and thus not be subject to se-
curity interests in products in which 
they deal because they are registrants 
but do not receive written notice of 
them. For example, can cattle dealers 
register to receive portions of the mas-
ter list only for oranges, and thus take 
cattle free and clear of security inter-
ests shown on the master list, but as to 
which they do not receive written no-
tice because they have not registered 
to receive the portion for cattle? Reg-
istrants will be deemed to be registered 
only as to those portions of the master 
list for which they register, and will be 
deemed to have failed to register as to 
those portions for which they do not 
register. 

(f) The Section requires ‘‘regular’’ 
distribution, to registrants, of portions 
of the master list as amended from 
time to time by the filing of EFS’s and 
amendments to EFS’s. The require-
ment that the distribution be ‘‘reg-
ular’’ necessarily refers to an interval 
specified in advance. The interval may 
vary according to product and region. 
The frequency of such distribution 
must be a consideration in review for 
certification since distribution must be 
timely to serve its purpose. While sub-
section (c)(2)(E) (providing that dis-
tribution be made ‘‘regularly as pre-
scribed by the State’’) gives each State 
discretion to choose the interval be-
tween distributions, whatever interval 
a State chooses will inevitably make 
possible some transactions in which se-
curity interests are filed in the system 
but registrants are not subject to 
them. 

(g) Legislative history of the Section 
shows that buyers, commission mer-
chants, and selling agents are not in-
tended to be liable for errors or other 
inaccuracies generated by the system. 
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See Nov. 22, 1985 Cong. Rec., Senate, 
pg. S16300, and Dec. 18, 1985 Cong. Rec., 
House, pg. H12523. 

(h) In furnishing to non-registrants 
‘‘oral confirmation within 24 hours of 
any [EFS] on request followed by writ-
ten confirmation,’’ by a system oper-
ator pursuant to subsection (c)(2)(F), 
any failure in use of a telephone caused 
by a ‘‘busy signal’’ could not be the 
basis of liability of the system oper-
ator. The basis for this is that sub-
section (c)(2)(F) does not mention tele-
phones. Also, while it mentions fur-
nishing information orally, it does not 
contain any provision as to how que-
ries are to be received, that is, orally, in 
writing, or otherwise. 

(i) Of course it is to be expected that 
telephones would be used in most 
cases, but use of them is not required 
by the legislation and is discretionary 
with the State. 

(j) In the matter of receiving queries 
and giving oral replies to them, sub-
section (c)(2)(F) will be complied with 
if a system operator maintains an of-
fice and staff where a query can be re-
ceived on business days and during 
business hours such as are regular in 
the State, and where an oral reply will 
be available on the regular business 
day following the day on which the 
query is received, at or before the time 
of day when it was received. 

(k) Written confirmation is required, 
by subsection (c)(2)(F), to be given to 
any non-registered buyer, commission 
merchant, or selling agent. 

(l) Such a written confirmation pur-
suant to subsection (c)(2)(F) does not 
alter the liability of the non-registrant 
querying the system and receiving in-
formation about a security interest re-
corded in it. The basis of this, as above, 
is that non-registrants are subject to 
security interests recorded in a system 
whether or not they know about them, 
and must query the system for their 
own protection. 

(m) The Section does not specify 
when or how the written confirmation 
must be furnished, but provides only 
that it must follow the oral informa-
tion. Thus the time and method of fur-

nishing written confirmation is discre-
tionary with the State. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.209 Amendment or continuation 
of EFS. 

(a) The ‘‘material change,’’ required 
by subsection (c)(4)(D) to be reflected 
in an amendment to an EFS and mas-
ter list entry, is whatever change 
would render the master list entry no 
longer informative as to what is sub-
ject to the security interest in ques-
tion. That will vary from case to case. 
The basis for this is the purpose for 
which the information is supplied, that 
is, to make information available, to a 
buyer, commission merchant, or selling 
agent who proposes to enter into a 
transaction in a product, whether it is 
subject to a security interest. The re-
quirement to amend arises when the 
information already made available no 
longer serves the purpose and other in-
formation is needed in order to do so. 

(b) Where an owner of a product 
makes a change, such as planting a dif-
ferent crop or purchasing different ani-
mals from what was represented, with-
out informing the secured party, so 
that the master list entry is rendered 
not informative, but the EFS and mas-
ter list are not amended through no 
fault of the secured party, the Section 
is silent as to the consequences. How-
ever, see the legislative history cited 
in § 205.208(f). 

(c) The amendment must be filed in 
the same manner as the original filing. 
Note the requirement of subsection 
(c)(4)(D). The amendment may be filed 
electronically provided a State allows 
electronic filing of financing state-
ments without the signature of the 
debtor under applicable State law 
under provisions of the Uniform Com-
mercial Code. An electronically filed 
amendment need not be signed. How-
ever, if an original or reproduced paper 
document is filed, the amendment 
must be signed, authorized, or other-
wise authenticated by the debtor, and 
be filed by the secured party. 

(d) An effective financing statement 
remains effective for a period of 5 years 
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from the date of filing and may be con-
tinued in increments of 5-year periods 
beyond the initial 5-year filing period 
by refiling an effective financing state-
ment or by filing a continuation state-
ment within 6 months before expira-
tion of the effective financing state-
ment. A continuation statement may 
be filed electronically or as a paper 
document, and need not be signed, au-
thorized, or otherwise authenticated by 
the debtor. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 61 
FR 54728, Oct. 22, 1996; 63 FR 66721, Dec. 3, 
1998; 71 FR 56343, Sept. 27, 2006] 

§ 205.210 Effect of EFS outside State in 
which filed. 

(a) A question arises whether, if an 
EFS is filed in one State, a notice of it 
can be filed in another State and shown 
on the master list for the second State. 
There is nothing in the Section to pre-
vent this, but it would serve no pur-
pose. 

(b) The Section provides only for fil-
ing an EFS, covering a given product, 
in the system for the State in which it 
is produced or located. Upon such filing 
in such system, subsections (e)(2) and 
(g)(2)(C) make buyers, commission 
merchants and selling agents not reg-
istered with that system subject to the 
security interest in that product 
whether or not they know about it, 
even if they are outside that State. Sub-
sections (e)(3) and (g)(2)(D) make per-
sons registered with that system subject 
if they receive written notice of it even 
if they are outside that State. All of these 
provisions apply only where an EFS is 
filed in the system for the State in 
which the product is produced or lo-
cated. They do not apply to a filing in 
another system. 

(c) What constitutes ‘‘receipt’’ of no-
tice is determined by the law of the 
State in which the intended recipient 
of notice resides. This is based on sub-
section (f) which follows provisions for 
notice to buyers, and (g)(3) which fol-
lows provisions for notice to commis-
sion merchants and selling agents. 
Each of those provisions uses the word 

‘‘buyer’’ but it means ‘‘intended recipi-
ent of notice.’’ 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.211 Applicability of court deci-
sions under the UCC. 

(a) Court decisions under the Uni-
form Commercial Code (UCC), about 
the scope of the ‘‘farm products’’ ex-
ception in Section 9–307(1) thereof, and 
interpreting the terms therein, par-
ticularly ‘‘person engaged in farming 
operations’’ which is not defined in the 
Section, are applicable to an extent in 
interpreting the Section. The basis of 
this is the legislative intent of the Sec-
tion to pre-empt State laws reflecting 
that ‘‘farm products’’ exception, as 
shown in the House Committee Report 
on Pub. L. 99–198, No. 99–271, Part 1, 
September 13, 1985, at pages 108 et seq. 

(b) That UCC Section 9–307(1) reads as 
follows: 

(1) A buyer in ordinary course of business 
(subsection (9) of Section 1–201) other than a 
person buying farm products from a person en-
gaged in farming operations takes free of a se-
curity interest created by his seller even 
though the security interest is perfected and 
even though the buyer knows of its exist-
ence. (emphasis added) 

§ 205.212 ‘‘Buyer in ordinary course of 
business’’ and ‘‘security interest.’’ 

The terms ‘‘buyer in ordinary course 
of business’’ and ‘‘security interest’’ 
are defined in subsections (c) (1) and 
(7). There are differences between those 
definitions and the UCC definitions of 
the same terms. In interpreting those 
differences, the following would be per-
tinent: 

(a) The legislative intent discussed 
above in § 205.211, to pre-empt State 
laws reflecting the ‘‘farm products’’ ex-
ception; and 

(b) The legislative intent shown in 
subsections (a) and (b) that certain per-
sons take free and clear of certain in-
terests of a ‘‘secured lender’’ ‘‘when the 
seller fails to repay the lender,’’ unless 
such persons have information about 
such interests made available to them 
as provided in the Section. 
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§ 205.213 Obligations subject—‘‘person 
indebted’’—‘‘debtor.’’ 

(a) A debt need not exist at the time 
of filing of an EFS. The basis for this is 
that subsection (c)(4) does not require 
the EFS, and subsection (c)(2)(C) does 
not require the master list, to show 
any amount of debt. 

(b) The Section does not provide for 
the transaction in which one person 
subjects a product to a security inter-
est for another’s debt. However the 
terms ‘‘person indebted’’ and ‘‘debtor’’ 
in the Section refer to the person who 
owns a product and subjects it to a se-
curity interest, whether or not that 
person owes a debt to the secured 
party. The basis for this is the purpose 
for which the information is supplied. 
Any buyer of a farm product, commis-
sion merchant, or selling agent 
querying a master list or system oper-
ator about a prospective seller of a 
farm product is interested in whether 
that seller has subjected that product 
to a security interest, not in whether 
the debt is owed by that seller or by 
another. 

(c) Security interests existing prior 
to establishment of a system can be 
filed in such a system and reflected in 
the master list if documents are in ex-
istence or are created which meet the 
requirements of subsection (c)(4) be-
sides filing, if such documents are filed 
wherever State law requires, and if the 
system operator receives the informa-
tion about them needed for the master 
list. 

(d) A system can be in compliance 
with the Section, although it reflects 
security interests not supported by 
EFS’s as defined in the legislation, and 
although it reflects security interests 
on items other than farm products. 
However, subsections (e) (2) and (3), and 
(g)(2) (C) and (D), will apply only as to 
entries reflecting farm products and 
supported by EFS’s as defined in the 
Section, and it must be possible to dis-
tinguish the entries to which these pro-
visions apply from the other entries. 

(Approved by the Office of Management and 
Budget under control number 0580–0016) 

[51 FR 29451, Aug. 18, 1986, as amended at 71 
FR 56343, Sept. 27, 2006] 

§ 205.214 Litigation as to whether a 
system is operating in compliance 
with the Section. 

(a) The requirements for a system in 
subsection (c) are written as the defini-
tion of the term ‘‘central filing sys-
tem,’’ so that failure of a system to 
meet any such requirement, either at 
the time of its establishment or later, 
will mean that it is not a ‘‘central fil-
ing system’’ as defined. 

(b) The issue whether a system, after 
certification, is operating in compli-
ance, thus whether it is a ‘‘central fil-
ing system’’ as defined, could be liti-
gated and ruled on in a case involving 
only private parties, such as a lender 
and a buyer of a farm product. The 
only immediate effect of a finding in 
such a case, that a system is not a 
‘‘central filing system’’ as defined, 
would be that the rights of the secured 
party in the case would be as if the 
State had no system. However, others 
would be in doubt as to whether they 
could safely rely on the same system. 

PART 206—SWINE CONTRACT 
LIBRARY 

Sec. 
206.1 Definitions. 
206.2 Swine contract library. 
206.3 Monthly report. 

AUTHORITY: 7 U.S.C. 198–198b; 7 U.S.C. 222. 

SOURCE: 75 FR 16642, Apr. 2, 2010, unless 
otherwise noted. 

§ 206.1 Definitions. 

The definitions in this section apply 
to the regulations in this part. The 
definitions in this section do not apply 
to other regulations issued under the 
Packers and Stockyards Act (P&S Act) 
or to the P&S Act as a whole. 

Accrual account. (Synonymous with 
the term ‘‘ledger,’’ as defined in this 
section.) An account held by a packer 
on behalf of a producer that accrues a 
running positive or negative balance as 
a result of a pricing determination in-
cluded in a contract that establishes a 
minimum and/or maximum level of 
base price paid. Credits and/or debits 
for amounts beyond these minimum 
and/or maximum levels are entered 
into the account. Further, the contract 
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specifies how the balance in the ac-
count affects producer and packer 
rights and obligations under the con-
tract. 

Base price. The price paid for swine 
before the application of any premiums 
or discounts, expressed in dollars per 
unit. 

Boar. A sexually-intact male swine. 
Ceiling price. The maximum market 

price that will be paid for swine. Ad-
justments may be made to the base 
price if the market price rises above 
this price. 

Contract. Any agreement, whether 
written or verbal, between a packer 
and a producer for the purchase of 
swine for slaughter, except a nego-
tiated purchase (as defined in this sec-
tion). 

Contract type. The classification of 
contracts or risk management agree-
ments for the purchase of swine com-
mitted to a packer, by the determina-
tion of the base price and the presence 
or absence of an accrual account or 
ledger (as defined in this section). The 
contract type categories are: 

(1) Swine or pork market formula 
purchases with a ledger, 

(2) Swine or pork market formula 
purchases without a ledger, 

(3) Other market formula purchases 
with a ledger, 

(4) Other market formula purchases 
without a ledger, 

(5) Other purchase arrangements 
with a ledger, and 

(6) Other purchase arrangements 
without a ledger. 

Floor price. The minimum market 
price that will be paid for swine. Ad-
justments may be made to the base 
price if the market price falls below 
this price. 

Formula price. A price determined by 
a mathematical formula under which 
the price established for a specified 
market serves as the basis for the for-
mula. 

Ledger. (Synonymous with ‘‘accrual 
account,’’ as defined in this section.) 
An account held by a packer on behalf 
of a producer that accrues a running 
positive or negative balance as a result 
of a pricing determination included in 
a contract that establishes a minimum 
and/or maximum level of base price 
paid. Credits and/or debits for amounts 

beyond these minimum and/or max-
imum levels are entered into the ac-
count. Further, the contract specifies 
how the balance in the account affects 
producer and packer rights and obliga-
tions under the contract. 

Negotiated purchase. A purchase, com-
monly known as a ‘‘cash’’ or ‘‘spot 
market’’ purchase, of swine by a pack-
er from a producer under which: 

(1) The buyer-seller interaction that 
results in the transaction and the 
agreement on actual base price occur 
on the same day; and 

(2) The swine are scheduled for deliv-
ery to the packer not later than 14 days 
after the date on which the swine are 
committed to the packer. 

Noncarcass merit premium or discount. 
An increase or decrease in the price for 
the purchase of swine made available 
by an individual packer or packing 
plant, based on any factor other than 
the characteristics of the carcass, if 
the actual amount of the premium or 
discount is known before the purchase 
and delivery of the swine. 

Other market formula purchase. A pur-
chase of swine by a packer in which the 
pricing determination is a formula 
price based on any market other than 
the markets for swine, pork, or a pork 
product. This includes a formula pur-
chase where the price formula is based 
on one or more futures or options con-
tracts. 

Other purchase arrangement. A pur-
chase of swine by a packer that is not 
a negotiated purchase, swine or pork 
market formula purchase, or other 
market formula purchase, and does not 
involve packer-owned swine. This con-
tract type includes long term contract 
agreements, fixed price contracts, cost 
of production formulas, and formula 
purchases with a floor, window or ceil-
ing price. 

Packer. Any person engaged in the 
business of buying swine in commerce 
for purposes of slaughter, of manufac-
turing or preparing meats or meat food 
products from swine for sale or ship-
ment in commerce, or of marketing 
meats or meat food products from 
swine in an unmanufactured form, act-
ing as a wholesale broker, dealer, or 
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distributor in commerce. The regula-
tions in this part apply only to a pack-
er that meets the conditions in either 
paragraph (1) or (2) of this definition: 

(1) A packer purchasing at least 
100,000 swine per year and slaughtering 
swine at one or more federally in-
spected processing plants that meet ei-
ther of the following conditions: 

(i) A swine processing plant that 
slaughtered an average of at least 
100,000 head of swine per year during 
the immediately preceding 5 calendar 
years, with the average based on those 
periods in which the plant slaughtered 
swine; or 

(ii) A swine processing plant that did 
not slaughter swine during the imme-
diately preceding 5 calendar years that 
has the capacity to slaughter at least 
100,000 swine per year, based on plant 
capacity information. 

(2) Any packer purchasing an average 
of at least 200,000 sows, boars, or any 
combination thereof, per year and 
slaughtering at least 200,000 sows, 
boars, or any combination thereof at 
one or more federally inspected proc-
essing plants during the immediately 
preceding 5 calendar years, with the 
average based on those periods in 
which the plant slaughtered swine. 

Producer. Any person engaged, either 
directly or through an intermediary, in 
the business of selling swine to a pack-
er for slaughter (including the sale of 
swine from a packer to another pack-
er). 

Sow. An adult female swine that has 
produced one or more litters. 

Swine. A porcine animal raised to be 
a feeder pig, raised for seedstock, or 
raised for slaughter. 

Swine or pork market formula purchase. 
A purchase of swine by a packer in 
which the pricing mechanism is a for-
mula price based on a market for 
swine, pork, or pork product, other 
than any formula purchase with a 
floor, window or ceiling price, or a fu-
tures or option contract for swine, 
pork, or a pork product. 

Window price. The range of market 
prices that will be paid for swine. Ad-
justments may be made to the base 
price if the market prices fall outside 
this range. The window price contains 
both the floor and ceiling prices. 

§ 206.2 Swine contract library. 
(a) Do I need to provide swine contract 

information? Each packer, as defined in 
§ 206.1, must provide information for 
each swine processing plant that it op-
erates or at which it has swine slaugh-
tered that has the slaughtering capac-
ity, alone or in combination with other 
plants, specified in the definition of 
packer in § 206.1. 

(b) What existing or available contracts 
do I need to provide and when are they 
due? Each packer must send, to the 
Grain Inspection, Packers and Stock-
yards Administration (GIPSA), an ex-
ample of each contract it currently has 
with a producer or producers or that is 
currently available at each plant that 
it operates or at which it has swine 
slaughtered that meets the definition 
of packer in § 206.1. This initial submis-
sion of example contracts is due to 
GIPSA on the first business day of the 
month following the determination 
that the plant has the slaughtering ca-
pacity, alone or in combination with 
other plants, specified in the definition 
of packer in § 206.1. 

(c) What available contracts do I need 
to provide and when are they due? After 
the initial submission, each packer 
must send GIPSA an example of each 
new contract it makes available to a 
producer or producers within 1 business 
day of the contract being made avail-
able at each plant that it operates or 
at which it has swine slaughtered that 
meets the definition of packer in § 206.1. 

(d) What criteria do I use to select ex-
ample contracts? For purposes of distin-
guishing among contracts to determine 
which contracts may be represented by 
a single example, contracts will be con-
sidered to be the same if they are iden-
tical with respect to all of the fol-
lowing four example-contract criteria: 

(1) Base price or determination of 
base price; 

(2) Application of a ledger or accrual 
account (including the terms and con-
ditions of the ledger or accrual account 
provision); 

(3) Carcass merit premium and dis-
count schedules (including the deter-
mination of the lean percent or other 
merits of the carcass that are used to 
determine the amount of the premiums 
and discounts and how those premiums 
and discounts are applied); and 
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(4) Use and amount of noncarcass 
merit premiums and discounts. 

(e) Where and how do I send my con-
tracts? Each packer may submit the ex-
ample contracts, notifications required 
by this section, and Form P&SP 342, 
Contract Submission Cover Sheet, by 
either of the following two methods: 

(1) Electronic report. Example con-
tracts and notifications required by 
this section may be submitted by elec-
tronic means. Electronic submission 
may be by any form of electronic 
transmission that has been determined 
to be acceptable to the Administrator. 
To obtain current options for accept-
able methods to submit example con-
tracts electronically, contact GIPSA 
through the Internet on the GIPSA 
Web site (http://www.gipsa.usda.gov) or 
at USDA GIPSA, Suite 317, 210 Walnut 
Street, Des Moines, Iowa 50309. 

(2) Printed report. Each packer that 
chooses to submit printed example con-
tracts and notifications must deliver 
the printed contracts and notifications 
to USDA GIPSA, Suite 317, 210 Walnut 
Street, Des Moines, Iowa 50309. 

(f) What information from the swine 
contract library will be made available to 
the public? GIPSA will summarize the 
information it has received on contract 
terms, including, but not limited to, 
base price determination and the 
schedules of premiums or discounts. 
GIPSA will make the information 
available by region and contract type, 
as defined in § 206.1, for public release 1 
month after the initial submission of 
contracts. Geographic regions will be 
defined in such a manner to provide as 
much information as possible while 
maintaining confidentiality in accord-
ance with section 251 of the Agricul-
tural Marketing Act (7 U.S.C. 1636). 

(g) How can I review information from 
the swine contract library? The informa-
tion will be available on the Internet 
on the GIPSA Web site (http:// 
www.gipsa.usda.gov) and at USDA 
GIPSA, Suite 317, 210 Walnut Street, 
Des Moines, Iowa 50309. The informa-
tion will be updated as GIPSA receives 
information from packers. 

(h) What do I need to do when a pre-
viously submitted example contract is no 
longer a valid example due to contract 
changes, expiration, or withdrawal? Each 
packer must submit a new example 

contract when contract changes result 
in changes to any of the four example- 
contract criteria specified in paragraph 
(d) of this section and notify GIPSA if 
the new example contract replaces the 
previously submitted example con-
tract. Each packer must notify GIPSA 
when an example contract no longer 
represents any existing or available 
contract (expired or withdrawn). Each 
packer must submit these example 
contracts and notifications within 1 
business day of the change, expiration, 
or withdrawal. 

§ 206.3 Monthly report. 

(a) Do I need to provide monthly re-
ports? Each packer, as defined in § 206.1, 
must provide information for each 
swine processing plant that it operates 
or at which it has swine slaughtered 
that has the slaughtering capacity, 
alone or in combination with other 
plants, specified in the definition of 
packer. 

(b) When is the monthly report due? 
Each packer must send a separate 
monthly report for each plant that has 
the slaughtering capacity, alone or in 
combination with other plants speci-
fied in the definition of packer in 
§ 206.1. Each packer must deliver the re-
port to the GIPSA Regional Office in 
Des Moines, Iowa, by the close of busi-
ness on the 15th of each month, begin-
ning at least 45 days after the initial 
submission of example contracts. If the 
15th day of a month falls on a Satur-
day, Sunday, or federal holiday, the 
monthly report is due no later than the 
close of the next business day following 
the 15th. 

(c) What information do I need to pro-
vide in the monthly report? The monthly 
report that each packer files must be 
reported on Form P&SP–341, which will 
be available on the Internet on the 
GIPSA Web site (http:// 
www.gipsa.usda.gov) and at USDA 
GIPSA, Suite 317, 210 Walnut Street, 
Des Moines, Iowa 50309. In the monthly 
report, each packer must provide the 
following information: 

(1) Number of swine to be delivered 
under existing contracts. Existing con-
tracts are contracts the packer cur-
rently is using for the purchase of 
swine for slaughter at each plant. Each 
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packer must provide monthly esti-
mates of the number of swine com-
mitted to be delivered under all of its 
existing contracts (even if those con-
tracts are not currently available for 
renewal or to additional producers) in 
each contract type as defined in § 206.1. 

(2) Available contracts. Available con-
tracts are the contracts the packer is 
currently making available to pro-
ducers, or is making available for re-
newal to currently contracted pro-
ducers, for the purchase of swine for 
slaughter at each plant. On the month-
ly report, a packer will indicate each 
contract type, as defined in § 206.1, that 
the packer is currently making avail-
able. 

(3) Estimates of committed swine. Each 
packer must provide an estimate of the 
total number of swine committed 
under existing contracts for delivery to 
each plant for slaughter within each of 
the following 12 calendar months be-
ginning with the 1st of the month im-
mediately following the due date of the 
report. The estimate of total swine 
committed will be reported by contract 
type as defined in § 206.1. 

(4) Expansion clauses. Any conditions 
or circumstances specified by clauses 
in any existing contracts that could re-
sult in an increase in the estimates 
specified in paragraph (c)(3) of this sec-
tion. Each packer will identify the ex-
pansion clauses in the monthly report 
by listing a code for the following con-
ditions: 

(i) Clauses that allow for a range of 
the number of swine to be delivered. 

(ii) Clauses that require a greater 
number of swine to be delivered as the 
contract continues. 

(iii) Other clauses that provide for 
expansion in the numbers of swine to 
be delivered. 

(5) Maximum estimates of swine. The 
packer’s estimate of the maximum 
total number of swine that potentially 
could be delivered to each plant within 
each of the following 12 calendar 
months, if any or all of the types of ex-
pansion clauses identified in accord-
ance with the requirement in para-
graph (c)(4) of this section are exe-
cuted. The estimate of maximum po-
tential deliveries must be reported for 
all existing contracts by contract type 
as defined in § 206.1. 

(d) What if a contract does not specify 
the number of swine committed? To meet 
the requirements of paragraphs (c)(3) 
and (c)(5) of this section, the packer 
must estimate expected and potential 
deliveries based on the best informa-
tion available to the packer. Such in-
formation might include, for example, 
the producer’s current and projected 
swine inventories and planned produc-
tion. 

(e) When do I change previously re-
ported estimates? Regardless of any esti-
mates for a given future month that 
may have been previously reported, 
current estimates of deliveries re-
ported as required by paragraphs (c)(3) 
and (c)(5) of this section must be based 
on the most accurate information 
available at the time each report is 
prepared. 

(f) Where and how do I send my month-
ly report? Each packer must submit 
monthly reports required by this sec-
tion by either of the following two 
methods: 

(1) Electronic report. Information re-
ported under this section may be re-
ported by electronic means, to the 
maximum extent practicable. Elec-
tronic submission may be by any form 
of electronic transmission that has 
been determined to be acceptable to 
the Administrator. To obtain current 
options for acceptable methods to sub-
mit information electronically, con-
tact GIPSA through the Internet on 
the GIPSA Web site (http:// 
www.gipsa.usda.gov) or at USDA 
GIPSA, Suite 317, 210 Walnut Street, 
Des Moines, Iowa 50309. 

(2) Printed report. Each packer may 
deliver its printed monthly report to 
USDA GIPSA, Suite 317, 210 Walnut 
Street, Des Moines, Iowa 50309. 

(g) What information from monthly re-
ports will be made available to the public 
and when and how will the information 
be made available to the public? 

(1) Availability. GIPSA will provide a 
monthly report of estimated deliveries 
by contract types as reported by pack-
ers in accordance with this section, for 
public release on the first business day 
of each month. The monthly reports 
will be available on the Internet on the 
GIPSA Web site (http:// 
www.gipsa.usda.gov) and at USDA 
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GIPSA, Suite 317, 210 Walnut Street, 
Des Moines, Iowa 50309. 

(2) Regions. Information in the report 
will be aggregated and reported by geo-
graphic regions. Geographic regions 
will be defined in such a manner to pro-
vide as much information as possible 
while maintaining confidentiality in 
accordance with section 251 of the Ag-
ricultural Marketing Act (7 U.S.C. 1636) 
and may be modified from time to 
time. 

(3) Reported information. The monthly 
report will provide the following infor-
mation: 

(i) The existing contract types for 
each geographic region. 

(ii) The contract types currently 
being made available to additional pro-
ducers or available for renewal to cur-
rently contracted producers in each ge-
ographic region. 

(iii) The sum of packers’ reported es-
timates of the total number of swine 
committed by contract for delivery 
during the next 6 and 12 months begin-
ning with the month the report is pub-
lished. The report will indicate the 
number of swine committed by geo-
graphic reporting region and by con-
tract type. 

(iv) The types of conditions or cir-
cumstances as reported by packers 
that could result in expansion in the 

numbers of swine to be delivered under 
the terms of expansion clauses in the 
contracts at any time during the fol-
lowing 12 calendar months. 

(v) The sum of packers’ reported esti-
mates of the maximum total number of 
swine that potentially could be deliv-
ered during each of the next 6 and 12 
months if all expansion clauses in cur-
rent contracts are executed. The report 
will indicate the sum of estimated 
maximum potential deliveries by geo-
graphic reporting region and by con-
tract type. 

(h) Where and how do I file a waiver re-
quest? The waiver request must be sub-
mitted in writing and include a state-
ment that the packer does not procure 
swine using marketing agreements. 
The packer must send the waiver re-
quest to the GIPSA Regional Office in 
Des Moines, Iowa. If the waiver request 
is approved, GIPSA will inform the 
packer in writing that it has been 
granted a waiver for 12 months fol-
lowing the date of receipt of the waiver 
request unless the status of the packer 
changes during that year. The packer 
will be notified to submit the informa-
tion required in this part if it begins 
using marketing agreements during 
the waiver period or if GIPSA deter-
mines that the packer utilizes mar-
keting agreements. 
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