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Department of Energy § 490.703 

§ 490.605 Statement of enforcement 
policy. 

DOE may agree not to commence an 
enforcement proceeding, or may agree 
to settle an enforcement proceeding, if 
the person agrees to come into compli-
ance in a manner satisfactory to DOE. 
DOE normally will not commence an 
enforcement action against a person 
subject to the acquisition requirements 
of this part without giving that person 
notice of its intent to enforce 90 days 
before the beginning of an enforcement 
proceeding. 

§ 490.606 Proposed assessments and 
orders. 

DOE may issue a proposed assess-
ment of, and order to pay, a civil pen-
alty in a written statement setting 
forth supporting findings of violation 
of the Act or a relevant regulation of 
this part. The proposed assessment and 
order shall be served on the person 
named therein by certified mail, re-
turn-receipt requested, and shall be-
come final for DOE if not timely ap-
pealed pursuant to section 490.607 of 
this part. 

§ 490.607 Appeals. 

(a) In order to exhaust administra-
tive remedies, on or before 30 days from 
the date of issuance of a proposed as-
sessment and order to pay, a person 
must appeal a proposed assessment and 
order to the Office of Hearings and Ap-
peals, U.S. Department of Energy, 1000 
Independence Avenue, SW., Wash-
ington, DC 20585. 

(b) Proceedings in the Office of Hear-
ings and Appeals shall be subject to 
subpart F of 10 CFR part 1003 except 
that— 

(1) Appellant shall have the ultimate 
burden of persuasion; 

(2) Appellant shall have right to a 
trial-type hearing on contested issues 
of fact only if the hearing officer con-
cludes that cross examination will ma-
terially assist in determining facts in 
addition to evidence available in docu-
mentary form; and 

(3) The Office of Hearings and Ap-
peals may issue such orders as it may 
deem appropriate on all other proce-
dural matters. 

(c) The determination of the Office of 
Hearings and Appeals shall be final for 
DOE. 

Subpart H—Biodiesel Fuel Use 
Credit 

SOURCE: 64 FR 27174, May 19, 1999, unless 
otherwise noted. 

§ 490.701 Purpose and scope. 

(a) This subpart implements provi-
sions of the Energy Conservation Reau-
thorization Act of 1998 (Pub. L. 105–388) 
that require, subject to some limita-
tions, the allocation of credit to a fleet 
or covered person under Titles III and 
V of the Energy Policy Act of 1992 for 
the purchase of a qualifying volume of 
the biodiesel component of a fuel con-
taining at least 20 percent biodiesel by 
volume. 

(b) Fleets and covered persons may 
use these credits to meet, in part, their 
mandated alternative fueled vehicle ac-
quisition requirements. 

§ 490.702 Definitions. 

In addition to the definitions found 
in § 490.2, the following definitions 
apply to this subpart— 

Biodiesel means a diesel fuel sub-
stitute produced from nonpetroleum 
renewable resources that meets the 
registration requirements for fuels and 
fuel additives established by the Envi-
ronmental Protection Agency under 
section 211 of the Clean Air Act; and 

Qualifying volume means— 
(1) 450 gallons; or 
(2) If DOE determines by rule that 

the average annual alternative fuel use 
in light duty vehicles by fleets and cov-
ered persons exceeds 450 gallons or gal-
lon equivalents, the amount of such av-
erage annual alternative fuel use. 

§ 490.703 Biodiesel fuel use credit allo-
cation. 

(a) DOE shall allocate to a fleet or 
covered person one credit for each 
qualifying volume of the biodiesel com-
ponent of a fuel that contains at least 
20 percent biodiesel by volume if: 

(1) Each qualifying volume of the bio-
diesel component of a fuel was pur-
chased after November 13, 1998; 
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(2) The biodiesel component of fuel is 
used in vehicles owned or operated by 
the fleet or covered person; and 

(3) The biodiesel component of the 
fuel is used in vehicles weighing more 
than 8,500 pounds gross vehicle weight 
rating. 

(b) No credit shall be allocated under 
this subpart for a purchase of the bio-
diesel component of a fuel if the fuel is: 

(1) For use in alternative fueled vehi-
cles which have been used to satisfy 
the alternative fueled vehicle acquisi-
tion requirements under Titles III and 
V of the Energy Policy Act of 1992; or 

(2) Required by Federal or State law. 

[64 FR 27174, May 19, 1999, as amended at 66 
FR 2210, Jan. 11, 2001] 

§ 490.704 Procedures and documenta-
tion. 

(a) To receive a credit under this sub-
part, the fleet or covered person shall 
submit its request, on a form obtained 
from DOE, to the Office of Energy Effi-
ciency and Renewable Energy, U. S. 
Department of Energy, EE–34, 1000 
Independence Ave. SW., Washington, 
DC 20585, or such other address as DOE 
may publish in the FEDERAL REGISTER, 
along with the documentation required 
by paragraph (b) of this section. 

(b) Each request for a credit under 
this subpart must be submitted on or 
before the December 31 after the close 
of the applicable model year and must 
include written documentation stating 
the quantity of biodiesel purchased, for 
the given model year, for use in vehi-
cles weighing in excess of 8,500 lbs. 
gross vehicle weight; 

(c) A fleet or covered person submit-
ting a request for a credit under this 
subpart must maintain and retain pur-
chase records verifying information in 
the request for a period of three years 
from December 31 immediately after 
the close of the model year for which 
the request is submitted. 

§ 490.705 Use of credits. 
(a) At the request of a fleet or cov-

ered person allocated a credit under 
this subpart, DOE shall, for the model 
year in which the purchase of a quali-
fying volume is made, treat that pur-
chase as the acquisition of one alter-
native fueled vehicle the fleet or cov-
ered person is required to acquire 

under titles III and V of the Energy 
Policy Act of 1992. 

(b) Except as provided in paragraph 
(c) of this section, credits allocated 
under this subpart may not be used to 
satisfy more than 50 percent of the al-
ternative fueled vehicle requirements 
of a fleet or covered person under titles 
III and V of the Energy Policy Act of 
1992. 

(c) A fleet or covered person that is a 
biodiesel alternative fuel provider de-
scribed in section 490.303 of this part 
may use its credits allocated under this 
subpart to satisfy all of its alternative 
fueled vehicle requirements under sec-
tion 490.302. 

(d) A fleet or covered person may not 
trade or bank biodiesel fuel credits. 

[64 FR 27174, May 19, 1999, as amended at 66 
FR 2210, Jan. 11, 2001] 

§ 490.706 Procedure for modifying the 
biodiesel component percentage. 

(a) DOE may, by rule, lower the 20 
percent biodiesel volume requirement 
of this subpart for reasons related to 
cold start, safety, or vehicle function 
considerations. 

(b) Any person may use the proce-
dures in section 490.6 of this part to pe-
tition DOE for a rulemaking to lower 
the biodiesel volume percentage. A pe-
titioner should include any data or in-
formation that it wants DOE to con-
sider in deciding whether or not to 
begin a rulemaking. 

§ 490.707 Increasing the qualifying vol-
ume of the biodiesel component. 

DOE may increase the qualifying vol-
ume of the biodiesel component of fuel 
for purposes of allocation of credits 
under this subpart only after it: 

(a) Collects data establishing that 
the average annual alternative fuel use 
in light duty vehicles by fleets and cov-
ered persons exceeds 450 gallons or gal-
lon equivalents; and 

(b) Conducts a rulemaking to amend 
the provisions of this subpart to 
change the qualifying volume to the 
average annual alternative fuel use. 

§ 490.708 Violations. 
Violations of this subpart are subject 

to investigation and enforcement under 
subpart G of this part. 
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