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§ 163.146 Will the OCC permit my cap-
ital distribution? 

The OCC will review your notice or 
application under the review proce-
dures in 12 CFR part 116, subpart E, ex-
cept that the OCC will not act on infor-
mational copies of the notice sub-
mitted to the OCC pursuant to 
§ 163.143(d). The OCC may disapprove 
your notice or deny your application 
filed under § 163.143, in whole or in part, 
if it makes any of the following deter-
minations. 

(a) You will be undercapitalized, sig-
nificantly undercapitalized, or criti-
cally undercapitalized as set forth in 
§ 165.4(b) of this chapter, following the 
capital distribution. If so, the OCC will 
determine if your capital distribution 
is permitted under 12 U.S.C. 
1831o(d)(1)(B). 

(b) Your proposed capital distribu-
tion raises safety or soundness con-
cerns. 

(c) Your proposed capital distribution 
violates a prohibition contained in any 
statute, regulation, agreement between 
you and the OCC or the OTS, or a con-
dition imposed on you in an applica-
tion or notice approved by the OCC or 
the OTS. If so, the OCC will determine 
whether it may permit your capital 
distribution notwithstanding the pro-
hibition or condition. 

Subpart F—Financial 
Management Policies 

§ 163.161 Management and financial 
policies. 

(a)(1) For the protection of depositors 
and other savings associations, each 
Federal savings association and each 
service corporation must be well man-
aged and operate safely and soundly. 
Each also must pursue financial poli-
cies that are safe and consistent with 
economical home financing and the 
purposes of savings associations. In im-
plementing this section, the OCC will 
consider that service corporations may 
be authorized to engage in activities 
that involve a higher degree of risk 
than activities permitted to savings as-
sociations. 

(2) As part of meeting its require-
ments under paragraph (a)(1) of this 
section, each Federal savings associa-
tion and service corporation must 

maintain sufficient liquidity to ensure 
its safe and sound operation. 

(b) Compensation to officers, direc-
tors, and employees of each Federal 
savings association and its service cor-
porations shall not be in excess of that 
which is reasonable and commensurate 
with their duties and responsibilities. 
Former officers, directors, and employ-
ees of savings association or its service 
corporation who regularly perform 
services therefore under consulting 
contracts are employees thereof for 
purposes of this paragraph (b). 

§ 163.170 Examinations and audits; ap-
praisals; establishment and mainte-
nance of records. 

(a) Examinations and audits. Each 
Federal savings association and affil-
iate thereof shall be examined periodi-
cally, and may be examined at any 
time, by the OCC, with appraisals when 
deemed advisable, in accordance with 
general policies from time to time es-
tablished by the OCC. The costs, as 
computed by the OCC, of any examina-
tions made by it, including office anal-
ysis, overhead, per diem, travel ex-
pense, other supervision by the OCC, 
and other indirect costs, shall be paid 
by the savings associations examined, 
except that in the case of service cor-
porations of Federal savings associa-
tions the cost of examinations, as de-
termined by the OCC, shall be paid by 
the service corporations. Payments 
shall be made in accordance with a 
schedule of annual assessments based 
upon each savings association’s total 
assets and of rates for examiner time 
in amounts determined by the OCC. 

(b) Appraisals. (1) Unless otherwise 
ordered by the OCC, appraisal of real 
estate by the OCC in connection with 
any examination or audit of a savings 
association, affiliate, or service cor-
poration shall be made by an appraiser, 
or by appraisers, selected by the OCC. 
The cost of such appraisal shall 
promptly be paid by such savings asso-
ciation, affiliate, or service corpora-
tion direct to such appraiser or ap-
praisers upon receipt by the savings as-
sociation, affiliate, or service corpora-
tion of a statement of such cost as ap-
proved by the OCC. A copy of the re-
port of each appraisal made by the OCC 
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pursuant to any of the foregoing provi-
sions of this section shall be furnished 
to the savings association, affiliate, or 
service corporation, as appropriate 
within a reasonable time, not to exceed 
90 days, following the completion of 
such appraisals and the filing of a re-
port thereof by the appraiser, or ap-
praisers, with the OCC. 

(2) The OCC may obtain at any time, 
at its expense, such appraisals of any of 
the assets, including the security 
therefore, of a savings association, af-
filiate, or service corporation as the 
OCC deems appropriate. 

(c) Establishment and maintenance of 
records. To enable the OCC to examine 
Federal savings associations and affili-
ates and audit savings associations, af-
filiates, and service corporations pur-
suant to the provisions of paragraph (a) 
of this section, each savings associa-
tion, affiliate, and service corporation 
shall establish and maintain such ac-
counting and other records as will pro-
vide an accurate and complete record 
of all business it transacts. This in-
cludes, without limitation, estab-
lishing and maintaining such other 
records as are required by statute or 
any other regulation to which the sav-
ings association, affiliate, or service 
corporation is subject. The documents, 
files, and other material or property 
comprising said records shall at all 
times be available for such examina-
tion and audit wherever any of said 
records, documents, files, material, or 
property may be. 

(d) Change in location of records. A 
Federal savings association shall not 
transfer the location of any of its gen-
eral accounting or control records, or 
the maintenance thereof, from its 
home office to a branch or service of-
fice, or from a branch or service office 
to its home office or to another branch 
or service office unless prior to the 
date of transfer its board of directors 
has: 

(1) By resolution authorized the 
transfer or maintenance; and 

(2) Sent a certified copy of the resolu-
tion to the OCC. 

(e) Use of data processing services for 
maintenance of records. A Federal sav-
ings association which determines to 
maintain any of its records by means 
of data processing services shall so no-

tify the OCC in writing, at least 90 days 
prior to the date on which such main-
tenance of records will begin. Such no-
tification shall include identification 
of the records to be maintained by data 
processing services and a statement as 
to the location at which such records 
will be maintained. Any contract, 
agreement, or arrangement made by a 
savings association pursuant to which 
data processing services are to be per-
formed for such savings association 
shall be in writing and shall expressly 
provide that the records to be main-
tained by such services shall at all 
times be available for examination and 
audit. 

§ 163.171 [Reserved] 

§ 163.172 Financial derivatives. 
(a) What is a financial derivative? A fi-

nancial derivative is a financial con-
tract whose value depends on the value 
of one or more underlying assets, indi-
ces, or reference rates. The most com-
mon types of financial derivatives are 
futures, forward commitments, op-
tions, and swaps. A mortgage deriva-
tive security, such as a collateralized 
mortgage obligation or a real estate 
mortgage investment conduit, is not a 
financial derivative under this section. 

(b) May I engage in transactions involv-
ing financial derivatives? (1) If you are a 
Federal savings association, you may 
engage in a transaction involving a fi-
nancial derivative if you are authorized 
to invest in the assets underlying the 
financial derivative, the transaction is 
safe and sound, and you otherwise meet 
the requirements in this section. 

(2) [Reserved] 
(3) In general, if you engage in a 

transaction involving a financial deriv-
ative, you should do so to reduce your 
risk exposure. 

(c) What are my board of directors’ re-
sponsibilities with respect to financial de-
rivatives? (1) Your board of directors is 
responsible for effective oversight of fi-
nancial derivatives activities. 

(2) Before you may engage in any 
transaction involving a financial deriv-
ative, your board of directors must es-
tablish written policies and procedures 
governing authorized financial deriva-
tives. Your board of directors should 
review applicable guidance issued by 
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