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(e) Change in circumstances. If, after 
the OCC’s decision in paragraph (c) of 
this section, there is a change in the 
circumstances affecting the national 
bank’s or Federal savings association’s 
capital adequacy or its ability to reach 
the required minimum capital ratios 
by the specified date, the national 
bank or Federal savings association 
may propose to the OCC, or the OCC 
may propose to the national bank or 
Federal savings association, a change 
in the minimum capital ratios for the 
national bank or Federal savings asso-
ciation, the date when the minimums 
must be achieved, or the national 
bank’s or Federal savings association’s 
plan (if applicable). The OCC may de-
cline to consider proposals that are not 
based on a significant change in cir-
cumstances or are repetitive or frivo-
lous. Pending a decision on reconsider-
ation, the OCC’s original decision and 
any plan required under that decision 
shall continue in full force and effect. 

§ 3.405 Relation to other actions. 
In lieu of, or in addition to, the pro-

cedures in this subpart, the required 
minimum capital ratios for a national 
bank or Federal savings association 
may be established or revised through 
a written agreement or cease and de-
sist proceedings under 12 U.S.C. 1818 (b) 
or (c) (12 CFR 19.0 through 19.21 for na-
tional banks and 12 CFR part 109 for 
Federal savings associations) or as a 
condition for approval of an applica-
tion. 

Subpart I—Enforcement 

SOURCE: 78 FR 62269, Oct. 11, 2013, unless 
otherwise noted. 

§ 3.501 Remedies. 
A national bank or Federal savings 

association that does not have or main-
tain the minimum capital ratios appli-
cable to it, whether required in subpart 
B of this part, in a decision pursuant to 
subpart H of this part, in a written 
agreement or temporary or final order 
under 12 U.S.C. 1818 (b) or (c), or in a 
condition for approval of an applica-
tion, or a national bank or Federal sav-
ings association that has failed to sub-
mit or comply with an acceptable plan 
to attain those ratios, will be subject 

to such administrative action or sanc-
tions as the OCC considers appropriate. 
These sanctions may include the 
issuance of a Directive pursuant to 
subpart J of this part or other enforce-
ment action, assessment of civil money 
penalties, and/or the denial, condi-
tioning, or revocation of applications. 
A national bank’s or Federal savings 
association’s failure to achieve or 
maintain minimum capital ratios in 
subpart B of this part may also be the 
basis for an action by the Federal De-
posit Insurance Corporation 

Subpart J—Issuance of a Directive 

SOURCE: 78 FR 62269, Oct. 11, 2013, unless 
otherwise noted. 

§ 3.601 Purpose and scope. 
(a) This subpart is applicable to pro-

ceedings by the OCC to issue a direc-
tive under 12 U.S.C. 3907(b)(2) or 12 
U.S.C. 1464(s), as appropriate. A direc-
tive is an order issued to a national 
bank or Federal savings association 
that does not have or maintain capital 
at or above the minimum ratios set 
forth in subpart B of this part, or es-
tablished for the national bank or Fed-
eral savings association under subpart 
H of this part, by a written agreement 
under 12 U.S.C. 1818(b), or as a condi-
tion for approval of an application. A 
directive may order the national bank 
or Federal savings association to: 

(1) Achieve the minimum capital ra-
tios applicable to it by a specified date; 

(2) Adhere to a previously submitted 
plan to achieve the applicable capital 
ratios; 

(3) Submit and adhere to a plan ac-
ceptable to the OCC describing the 
means and time schedule by which the 
national bank or Federal savings asso-
ciation shall achieve the applicable 
capital ratios; 

(4) Take other action, such as reduc-
tion of assets or the rate of growth of 
assets, or restrictions on the payment 
of dividends, to achieve the applicable 
capital ratios; or 

(5) A combination of any of these or 
similar actions. 

(b) A directive issued under this rule, 
including a plan submitted under a di-
rective, is enforceable in the same 
manner and to the same extent as an 
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effective and outstanding cease and de-
sist order which has become final as de-
fined in 12 U.S.C. 1818(k). Violation of a 
directive may result in assessment of 
civil money penalties in accordance 
with 12 U.S.C. 3909(d). 

§ 3.602 Notice of intent to issue a di-
rective. 

The OCC will notify a national bank 
or Federal savings association in writ-
ing of its intention to issue a directive. 
The notice will state: 

(a) Reasons for issuance of the direc-
tive; and 

(b) The proposed contents of the di-
rective. 

§ 3.603 Response to notice. 
(a) A national bank or Federal sav-

ings association may respond to the 
notice by stating why a directive 
should not be issued and/or by pro-
posing alternative contents for the di-
rective. The response should include 
any matters which the national bank 
or Federal savings association would 
have the OCC consider in deciding 
whether to issue a directive and/or 
what the contents of the directive 
should be. The response may include a 
plan for achieving the minimum cap-
ital ratios applicable to the national 
bank or Federal savings association. 
The response must be in writing and 
delivered to the designated OCC official 
within 30 days after the date on which 
the national bank or Federal savings 
association received the notice. The 
OCC may shorten the 30-day time pe-
riod: 

(1) When, in the opinion of the OCC, 
the condition of the national bank or 
Federal savings association so requires, 
provided that the national bank or 
Federal savings association shall be in-
formed promptly of the new time pe-
riod; 

(2) With the consent of the national 
bank or Federal savings association; or 

(3) When the national bank or Fed-
eral savings association already has ad-
vised the OCC that it cannot or will 
not achieve its applicable minimum 
capital ratios. 

(b) In its discretion, the OCC may ex-
tend the time period for good cause. 

(c) Failure to respond within 30 days 
or such other time period as may be 

specified by the OCC shall constitute a 
waiver of any objections to the pro-
posed directive. 

§ 3.604 Decision. 
After the closing date of the national 

bank’s or Federal savings association’s 
response period, or receipt of the na-
tional bank’s or Federal savings asso-
ciation’s response, if earlier, the OCC 
will consider the national bank’s or 
Federal savings association’s response, 
and may seek additional information 
or clarification of the response. There-
after, the OCC will determine whether 
or not to issue a directive, and if one is 
to be issued, whether it should be as 
originally proposed or in modified 
form. 

§ 3.605 Issuance of a directive. 
(a) A directive will be served by de-

livery to the national bank or Federal 
savings association. It will include or 
be accompanied by a statement of rea-
sons for its issuance. 

(b) A directive is effective imme-
diately upon its receipt by the national 
bank or Federal savings association, or 
upon such later date as may be speci-
fied therein, and shall remain effective 
and enforceable until it is stayed, 
modified, or terminated by the OCC. 

§ 3.606 Change in circumstances. 
Upon a change in circumstances, a 

national bank or Federal savings asso-
ciation may request the OCC to recon-
sider the terms of its directive or may 
propose changes in the plan to achieve 
the national bank’s or Federal savings 
association’s applicable minimum cap-
ital ratios. The OCC also may take 
such action on its own motion. The 
OCC may decline to consider requests 
or proposals that are not based on a 
significant change in circumstances or 
are repetitive or frivolous. Pending a 
decision on reconsideration, the direc-
tive and plan shall continue in full 
force and effect. 

§ 3.607 Relation to other administra-
tive actions. 

A directive may be issued in addition 
to, or in lieu of, any other action au-
thorized by law, including cease and 
desist proceedings, civil money pen-
alties, or the conditioning or denial of 

VerDate Mar<15>2010 17:52 Mar 17, 2014 Jkt 232035 PO 00000 Frm 00223 Fmt 8010 Sfmt 8010 Q:\12\12V1.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2020-02-02T21:42:14-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




