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§48.3

which is owned by more than one of the
following persons:

(1) The national bank;

(2) An officer, director, or owner of 10
percent or more of the capital stock of
the national bank; or

(3) An employee of the national bank,
whose duties include:

(i) The management of the national
bank’s business;

(ii) The handling of the national
bank’s retail forex transactions;

(iii) The keeping of records, including
without limitation the software used
to make or maintain those records,
pertaining to the national bank’s retail
forex transactions; or

(iv) The signing or co-signing of
checks or drafts on behalf of the na-
tional bank;

(4) A spouse or minor dependent liv-
ing in the same household as any of the
foregoing persons; or

(5) An affiliate of the national bank.

Retail forex transaction means an
agreement, contract, or transaction in
foreign currency, other than an identi-
fied banking product or a part of an
identified banking product, that is of-
fered or entered into by a national
bank with a person that is not an eligi-
ble contract participant and that is:

(1) A contract of sale of a commodity
for future delivery or an option on such
a contract;

(2) An option, other than an option
executed or traded on a national secu-
rities exchange registered pursuant to
section 6(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78(f)(a)); or

(3) Offered or entered into on a lever-
aged or margined basis, or financed by
a national bank, its affiliate, or any
person acting in concert with the na-
tional bank or its affiliate on a similar
basis, other than:

(i) A security that is not a security
futures product as defined in section
1a(47) of the Commodity Exchange Act
(7 U.8.C. 1a(47)); or

(ii) A contract of sale that:

(A) Results in actual delivery within
two days; or

(B) Creates an enforceable obligation
to deliver between a seller and buyer
that have the ability to deliver and ac-
cept delivery, respectively, in connec-
tion with their line of business; or
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(iii) An agreement, contract, or
transaction that the OCC determines is
not functionally or economically simi-
lar to:

(A) A contract of sale of a commodity
for future delivery or an option on such
a contract; or

(B) An option, other than an option
executed or traded on a national secu-
rities exchange registered pursuant to
section 6(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78(f)(a)).

[76 FR 41384, July 14, 2011, as amended at 76
FR 56096, Sept. 12, 2011]

§48.3 Prohibited transactions.

(a) Fraudulent conduct prohibited. No
national bank or its IAPs may, directly
or indirectly, in or in connection with
any retail forex transaction:

(1) Cheat or defraud or attempt to
cheat or defraud any person;

(2) Willfully make or cause to be
made to any person any false report or
statement or cause to be entered for
any person any false record; or

(3) Willfully deceive or attempt to de-
ceive any person by any means whatso-
ever.

(b) Acting as counterparty and exer-
cising discretion prohibited. If a national
bank can cause retail forex trans-
actions to be effected for a retail forex
customer without the retail forex cus-
tomer’s specific authorization, then
neither the national bank nor its affili-
ates may act as the counterparty for
any retail forex transaction with that
retail forex customer.

§48.4 Supervisory non-objection.

(a) Supervisory non-objection required.
Before commencing a retail forex busi-
ness, a national bank must provide the
OCC with prior notice and obtain from
the OCC a written supervisory non-ob-
jection.

(b) Requirements for obtaining super-
visory non-objection.

(1) In order to obtain a written super-
visory non-objection, a national bank
must:

(i) Establish to the satisfaction of the
OCC that the national bank has estab-
lished and implemented written poli-
cies, procedures, and risk measurement
and management systems and controls
for the purpose of ensuring that it con-
ducts retail forex transactions in a safe
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