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to an appropriate United States dis-
trict court for an order requiring com-
pliance with the portions of the sub-
poena that the presiding officer has or-
dered enforced. A party’s right to seek 
court enforcement of a deposition sub-
poena in no way limits the sanctions 
that may be imposed by the presiding 
officer on a party who fails to comply 
with or induces a failure to comply 
with a subpoena issued under this sec-
tion. 

§ 1209.33 Interlocutory review. 

(a) General rule. The Director may re-
view a ruling of the presiding officer 
prior to the certification of the record 
to the Director only in accordance with 
the procedures set forth in this section. 

(b) Scope of review. The Director may 
exercise interlocutory review of a rul-
ing of the presiding officer if the Direc-
tor finds that: 

(1) The ruling involves a controlling 
question of law or policy as to which 
substantial grounds exist for a dif-
ference of opinion; 

(2) Immediate review of the ruling 
may materially advance the ultimate 
termination of the proceeding; 

(3) Subsequent modification of the 
ruling at the conclusion of the pro-
ceeding would be an inadequate rem-
edy; or 

(4) Subsequent modification of the 
ruling would cause unusual delay or ex-
pense. 

(c) Procedure. Any motion for inter-
locutory review shall be filed by a 
party with the presiding officer within 
10 days of his or her ruling. Upon the 
expiration of the time for filing all re-
sponses, the presiding officer shall 
refer the matter to the Director for 
final disposition. In referring the mat-
ter to the Director, the presiding offi-
cer may indicate agreement or dis-
agreement with the asserted grounds 
for interlocutory review of the ruling 
in question. 

(d) Suspension of proceeding. Neither a 
request for interlocutory review nor 
any disposition of such a request by 
the Director under this section sus-
pends or stays the proceeding unless 
otherwise ordered by the presiding offi-
cer or the Director. 

§ 1209.34 Summary disposition. 

(a) In general. The presiding officer 
shall recommend that the Director 
issue a final order granting a motion 
for summary disposition if the undis-
puted pleaded facts, admissions, affida-
vits, stipulations, documentary evi-
dence, matters as to which official no-
tice may be taken, and any other evi-
dentiary materials properly submitted 
in connection with a motion for sum-
mary disposition show that: 

(1) There is no genuine issue as to 
any material fact; and 

(2) The movant is entitled to a deci-
sion in its favor as a matter of law. 

(b) Filing of motions and responses. (1) 
Any party who believes there is no gen-
uine issue of material fact to be deter-
mined and that such party is entitled 
to a decision as a matter of law may 
move at any time for summary disposi-
tion in its favor of all or any part of 
the proceeding. Any party, within 30 
days after service of such motion or 
within such time period as allowed by 
the presiding officer, may file a re-
sponse to such motion. 

(2) A motion for summary disposition 
must be accompanied by a statement of 
material facts as to which the movant 
contends there is no genuine issue. 
Such motion must be supported by doc-
umentary evidence, which may take 
the form of admissions in pleadings, 
stipulations, depositions, investigatory 
depositions, transcripts, affidavits, and 
any other evidentiary materials that 
the movant contends support its posi-
tion. The motion must also be accom-
panied by a brief containing the points 
and authorities in support of the con-
tention of the movant. Any party op-
posing a motion for summary disposi-
tion must file a statement setting 
forth those material facts as to which 
the party contends a genuine dispute 
exists. Such opposition must be sup-
ported by evidence of the same type as 
that submitted with the motion for 
summary disposition and a brief con-
taining the points and authorities in 
support of the contention that sum-
mary disposition would be inappro-
priate. 

(c) Hearing on motion. At the request 
of any party or on his or her own mo-
tion, the presiding officer may hear 
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oral argument on the motion for sum-
mary disposition. 

(d) Decision on motion. Following re-
ceipt of a motion for summary disposi-
tion and all responses thereto, the pre-
siding officer shall determine whether 
the movant is entitled to summary dis-
position. If the presiding officer deter-
mines that summary disposition is 
warranted, the presiding officer shall 
submit a recommended decision to that 
effect to the Director, under § 1209.53. If 
the presiding officer finds that the 
moving party is not entitled to sum-
mary disposition, the presiding officer 
shall make a ruling denying the mo-
tion. 

§ 1209.35 Partial summary disposition. 
If the presiding officer determines 

that a party is entitled to summary 
disposition as to certain claims only, 
he shall defer submitting a rec-
ommended decision to the Director as 
to those claims. A hearing on the re-
maining issues must be ordered. Those 
claims for which the presiding officer 
has determined that summary disposi-
tion is warranted will be addressed in 
the recommended decision filed at the 
conclusion of the hearing. 

§ 1209.36 Scheduling and pre-hearing 
conferences. 

(a) Scheduling conference. After serv-
ice of a notice of charges commencing 
a proceeding under this part, the pre-
siding officer shall order the represent-
ative(s) of record for each party, and 
any party not so represented who is ap-
pearing pro se, to meet in person or to 
confer by telephone at a specified time 
within 30 days of service of such notice 
for the purpose of setting the time and 
place of the testimonial hearing on the 
record to be held within the District of 
Columbia and scheduling the course 
and conduct of the proceeding (the 
‘‘scheduling conference’’). The identi-
fication of potential witnesses, the 
time for and manner of discovery, and 
the exchange of any pre-hearing mate-
rials including witness lists, state-
ments of issues, stipulations, exhibits, 
and any other materials also may be 
determined at the scheduling con-
ference. 

(b) Pre-hearing conferences. The pre-
siding officer may, in addition to the 

scheduling conference, on his or her 
own motion or at the request of any 
party, direct representatives for the 
parties to meet with (in person or by 
telephone) at a pre-hearing conference 
to address any or all of the following: 

(1) Simplification and clarification of 
the issues; 

(2) Stipulations, admissions of fact 
and the contents, authenticity and ad-
missibility into evidence of documents; 

(3) Matters of which official notice 
may be taken; 

(4) Limitation of the number of wit-
nesses; 

(5) Summary disposition of any or all 
issues; 

(6) Resolution of discovery issues or 
disputes; 

(7) Amendments to pleadings; and 
(8) Such other matters as may aid in 

the orderly disposition of the pro-
ceeding. 

(c) Transcript. The presiding officer, 
in his or her discretion, may require 
that a scheduling or pre-hearing con-
ference be recorded by a court reporter. 
Any transcript of the conference and 
any materials filed, including orders, 
become part of the record of the pro-
ceeding. A party may obtain a copy of 
a transcript at such party’s expense. 

(d) Scheduling or pre-hearing orders. 
Within a reasonable time following the 
conclusion of the scheduling con-
ference or any pre-hearing conference, 
the presiding officer shall serve on 
each party an order setting forth any 
agreements reached and any procedural 
determinations made. 

§ 1209.37 Pre-hearing submissions. 
(a) General. Within the time set by 

the presiding officer, but in no case 
later than 10 days before the start of 
the hearing, each party shall serve on 
every other party the serving party’s: 

(1) Pre-hearing statement; 
(2) Final list of witnesses to be called 

to testify at the hearing, including 
name and address of each witness, and 
a short summary of the expected testi-
mony of each witness; 

(3) List of the exhibits to be intro-
duced at the hearing along with a copy 
of each exhibit; and 

(4) Stipulations of fact, if any. 
(b) Effect of failure to comply. No wit-

ness may testify and no exhibit may be 

VerDate Mar<15>2010 10:51 Feb 24, 2014 Jkt 232044 PO 00000 Frm 00136 Fmt 8010 Sfmt 8010 Y:\SGML\232044.XXX 232044pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2020-02-02T21:15:23-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




