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12 CFR Ch. XIII (1–1–14 Edition) § 1310.22 

§ 1310.22 Emergency exception to 
§ 1310.21. 

(a) Exception to § 1310.21. Notwith-
standing anything to the contrary in 
§ 1310.21, the Council may waive or 
modify any or all of the notice and 
other procedural requirements of 
§ 1310.21 with respect to a nonbank fi-
nancial company if— 

(1) The Council determines that such 
waiver or modification is necessary or 
appropriate to prevent or mitigate 
threats posed by the nonbank financial 
company to the financial stability of 
the United States; and 

(2) The Council provides written no-
tice of the waiver or modification 
under this section to the nonbank fi-
nancial company as soon as prac-
ticable, but not later than 24 hours 
after the waiver or modification is 
granted. Any such notice shall set 
forth the manner and form for trans-
mitting a request for an evidentiary 
hearing under paragraph (c) of this sec-
tion. 

(b) Consultation. (1) In making a de-
termination under paragraph (a) of this 
section with respect to a nonbank fi-
nancial company, the Council shall 
consult with the primary financial reg-
ulatory agency, if any, for such 
nonbank financial company, in such 
time and manner as the Council may 
deem appropriate. 

(2) In making a determination under 
paragraph (a) of this section with re-
spect to a foreign nonbank financial 
company, the Council shall consult 
with the appropriate home country su-
pervisor, if any, of such foreign 
nonbank financial company, in such 
time and manner as the Council may 
deem appropriate. 

(c) Opportunity for evidentiary hearing. 
(1) If the Council, pursuant to para-
graph (a) of this section, waives or 
modifies any of the notice or other pro-
cedural requirements of § 1310.21 with 
respect to a nonbank financial com-
pany, the nonbank financial company 
may request, in writing, an oppor-
tunity for a nonpublic, written or oral 
evidentiary hearing before the Council 
or its representatives to contest such 
waiver or modification, not later than 
10 days after the date of receipt by the 
nonbank financial company of the no-

tice described in paragraph (a)(2) of 
this section. 

(2) Upon receipt of a timely request 
for an evidentiary hearing under para-
graph (c)(1), the Council shall fix a 
time (not later than 15 days after the 
date of receipt by the Council of the re-
quest) and place at which the nonbank 
financial company may appear, person-
ally or through counsel, for a non-
public evidentiary hearing at which the 
nonbank financial company may sub-
mit written materials (or, at the sole 
discretion of the Council, oral testi-
mony and oral argument) regarding the 
waiver or modification under this sec-
tion. 

(d) Notice of final determination. If the 
nonbank financial company makes a 
timely request for an evidentiary hear-
ing under paragraph (c) of this section, 
the Council shall, not later than 30 
days after the hearing date— 

(1) Make a final determination re-
garding the waiver or modification 
under this § 1310.22; 

(2) Notify the nonbank financial com-
pany, in writing, of the final deter-
mination of the Council regarding the 
waiver or modification under this 
§ 1310.22, which notice shall contain a 
statement of the basis for the final de-
cision of the Council; and 

(3) If the Council makes a final deter-
mination under § 1310.10(a), publicly an-
nounce the final determination of the 
Council. 

(e) Vote required. Any determination 
of the Council under paragraph (a)(1) of 
this section to waive or modify any of 
the notice or other procedural require-
ments of § 1310.21 shall— 

(1) Be made by the Council and shall 
not be delegated by the Council; and 

(2) Require the vote of not fewer than 
two-thirds of the voting members of 
the Council then serving, including the 
affirmative vote of the Chairperson of 
the Council. 

§ 1310, Appo. A Council reevaluation 
and rescission of determinations. 

(a) Reevaluation and rescission. The 
Council shall, not less frequently than 
annually— 

(1) Reevaluate each currently effec-
tive determination made under 
§ 1310.10(a); and 
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1 See 12 U.S.C. 5323. 
2 In addition to these considerations, the 

Council may consider any other risk-related 
factors that the Council deems appropriate. 
12 U.S.C. 5323(a)(2)(K) and (b)(2)(K). 

(2) Rescind any such determination, 
if the Council determines that the 
nonbank financial company no longer 
meets the standard under § 1310.10(a), 
taking into account the considerations 
in § 1310.11(a) or § 1310.11(b), as applica-
ble. 

(b) Notice of reevaluation; submission of 
materials. The Council shall provide 
written notice to each nonbank finan-
cial company subject to a currently ef-
fective determination prior to the 
Council’s reevaluation of such deter-
mination under paragraph (a) of this 
section and shall provide such nonbank 
financial company an opportunity to 
submit written materials, within such 
time as the Council determines to be 
appropriate (which shall be not less 
than 30 days after the date of receipt 
by the nonbank financial company of 
such notice), to the Council to contest 
the determination, including materials 
concerning whether, in the nonbank fi-
nancial company’s view, material fi-
nancial distress at the nonbank finan-
cial company, or the nature, scope, 
size, scale, concentration, inter-
connectedness, or mix of the activities 
of the nonbank financial company, 
could pose a threat to the financial sta-
bility of the United States. 

(c) Vote required. Any determination 
of the Council under paragraph (a)(2) of 
this section to rescind a determination 
made with respect to a nonbank finan-
cial company shall— 

(1) Be made by the Council and shall 
not be delegated by the Council; and 

(2) Require the vote of not fewer than 
two-thirds of the voting members of 
the Council then serving, including the 
affirmative vote of the Chairperson of 
the Council. 

(d) Notice of rescission. If the Council 
rescinds a determination with respect 
to any nonbank financial company 
under paragraph (a) of this section, the 
Council shall notify the nonbank finan-
cial company, in writing, of such re-
scission and publicly announce such re-
scission. 

APPENDIX A TO PART 1310—FINANCIAL 
STABILITY OVERSIGHT COUNCIL 
GUIDANCE FOR NONBANK FINANCIAL 
COMPANY DETERMINATIONS 

I. INTRODUCTION 

Section 113 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (the 
‘‘Dodd-Frank Act’’) 1 authorizes the Finan-
cial Stability Oversight Council (the ‘‘Coun-
cil’’) to determine that a nonbank financial 
company will be supervised by the Board of 
Governors of the Federal Reserve System 
(the ‘‘Board of Governors’’) and be subject to 
prudential standards in accordance with title 
I of the Dodd-Frank Act if either of two 
standards is met. Under the first standard, 
the Council may subject a nonbank financial 
company to supervision by the Board of Gov-
ernors and prudential standards if the Coun-
cil determines that ‘‘material financial dis-
tress’’ at the nonbank financial company 
could pose a threat to the financial stability 
of the United States. Under the second 
standard, the Council may determine that a 
nonbank financial company will be super-
vised by the Board of Governors and subject 
to prudential standards if the nature, scope, 
size, scale, concentration, interconnected-
ness, or mix of the activities of the nonbank 
financial company could pose a threat to 
U.S. financial stability. Section 113 of the 
Dodd-Frank Act also lists 10 considerations 
that the Council must take into account in 
making a determination.2 

Section II of this document describes the 
manner in which the Council intends to 
apply the statutory standards and consider-
ations in making determinations under sec-
tion 113 of the Dodd-Frank Act. First, sec-
tion II defines ‘‘threat to the financial sta-
bility of the United States’’ and describes 
channels through which a nonbank financial 
company could pose such a threat. Second, it 
discusses each of the two statutory stand-
ards for determination. Third, it describes 
the six-category framework that the Council 
intends to use to evaluate nonbank financial 
companies under each of the 10 statutory 
considerations. Section II also includes lists 
of sample metrics that may be used to evalu-
ate individual nonbank financial companies 
under each of the six categories. 

Section III of this document outlines the 
process that the Council intends to follow in 
non-emergency situations when determining 
whether to subject a nonbank financial com-
pany to Board of Governors supervision and 
prudential standards. Section III also pro-
vides a detailed description of the analysis 
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