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(g) The indemnification provided for
in paragraph (b) of this section is sub-
ject to and qualified by 12 TU.S.C.
1821(k).

§239.41 Employment contracts.

(a) General. A mutual holding com-
pany may enter into an employment
contract with its officers and other em-
ployees only in accordance with the re-
quirements of this section. All employ-
ment contracts shall be in writing and
shall be approved specifically by the
respective mutual holding company’s
board of directors. A mutual holding
company shall not enter into an em-
ployment contract with any of its offi-
cers or other employees if such con-
tract would constitute an unsafe or un-
sound practice. The making of such an
employment contract would be an un-
safe or unsound practice if such con-
tract could lead to material financial
loss or damage to the mutual holding
company or could interfere materially
with the exercise by the members of its
board of directors of their duty or dis-
cretion provided by law, charter, bylaw
or regulation as to the employment or
termination of employment of an offi-
cer or employee of the mutual holding
company. This may occur, depending
upon the circumstances of the case,
where an employment contract pro-
vides for an excessive term.

(b) Required provisions. Each employ-
ment contract shall provide that:

(1) The mutual holding company’s
board of directors may terminate the
officer or employee’s employment at
any time, but any termination by the
mutual holding company’s board of di-
rectors other than termination for
cause, shall not prejudice the officer or
employee’s right to compensation or
other benefits under the contract. The
officer or employee shall have no right
to receive compensation or other bene-
fits for any period after termination
for cause. Termination for cause shall
include termination because of the offi-
cer or employee’s personal dishonesty,
incompetence, willful misconduct,
breach of fiduciary duty involving per-
sonal profit, intentional failure to per-
form stated duties, willful violation of
any law, rule, or regulation (other than
traffic violations or similar offenses) or
final cease-and-desist order, or mate-
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rial breach of any provision of the con-
tract.

(2) If the officer or employee is sus-
pended and/or temporarily prohibited
from participating in the conduct of
the mutual holding company’s affairs
by a notice served under section 8 (e)(3)
or (g)(1) of Federal Deposit Insurance
Act (12 U.S.C. 1818 (e)(3) and (g)(1)) the
mutual holding company’s obligations
under the contract shall be suspended
as of the date of service unless stayed
by appropriate proceedings. If the
charges in the notice are dismissed, the
mutual holding company may in its
discretion:

(i) Pay the officer or employee all or
part of the compensation withheld
while its contract obligations were sus-
pended, and

(ii) Reinstate (in whole or in part)
any of its obligations which were sus-
pended.

(3) If the officer or employee is re-
moved and/or permanently prohibited
from participating in the conduct of
the mutual holding company’s affairs
by an order issued under section 8 (e)(4)
or (g)(1) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818 (e)(4) or (g)(1)),
all obligations of the mutual holding
company under the contract shall ter-
minate as of the effective date of the
order, but vested rights of the con-
tracting parties shall not be affected.

(4) If the subsidiary savings associa-
tion is in default (as defined in section
3(x)(1) of the Federal Deposit Insurance
Act), all obligations under the contract
shall terminate as of the date of de-
fault, but this paragraph (b) shall not
affect any vested rights of the con-
tracting parties: Provided, that this
paragraph (b) need not be included in
an employment contract if prior writ-
ten approval is secured from the Board.

(5) If the mutual holding company is
subject to bankruptcy proceedings
under title 11 of the United States
Code, all obligations of the mutual
holding company under the contract
shall terminate as of the date that the
petition is filed, but vested rights of
the contracting parties shall not be af-
fected: Provided, that this paragraph (b)
need not be included in an employment
contract if prior written approval is se-
cured from the Board.
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(6) All obligations under the contract
shall be terminated, except to the ex-
tent determined that continuation of
the contract is necessary to the contin-
ued operation of the mutual holding
company—

(i) By the Board, at the time the Fed-
eral Deposit Insurance Corporation en-
ters into an agreement to provide as-
sistance to or on behalf of the sub-
sidiary savings association under the
authority contained in 13(c) of the Fed-
eral Deposit Insurance Act; or

(ii) By the Board, at the time the
Board approves a supervisory merger
to resolve problems related to oper-
ation of the mutual holding company
or when the mutual holding company
is determined by the Board to be in an
unsafe or unsound condition.

Subpart E—Conversions From
Mutual to Stock Form

§239.50 Purpose and scope.

(a) General. This subpart governs how
a mutual holding company may con-
vert from the mutual to the stock form
of ownership. This subpart supersedes
all inconsistent charter and bylaw pro-
visions of mutual holding companies
converting to stock form.

(b) Prescribed forms. A mutual holding
company must use the forms prescribed
under this subpart and provide such in-
formation as the Board may require
under the forms by regulation or other-
wise. The forms required under this
subpart include: Form AC (Application
for Conversion); Form PS (Proxy
Statement); Form OC (Offering Cir-
cular); and Form OF (Order Form).

(c) Waivers. The Board may waive any
requirement of this subpart or a provi-
sion in any prescribed form. To obtain
a waiver, a mutual holding company
must file a written request with the
Board that:

(1) Specifies the requirement(s) or
provision(s) that the mutual holding
company wants the Board to waive;

(2) Demonstrates that the waiver is
equitable; is not detrimental to the
mutual holding company, mutual
members, or other mutual holding
companies or savings associations; and
is not contrary to the public interest;
and

§239.52

(3) Includes an opinion of counsel
demonstrating that applicable law does
not conflict with the waiver of the re-
quirement or provision.

§239.51 Acquiring another insured
stock depository institution as part
of a conversion.

When a mutual holding company con-
verts to stock form, the subsidiary sav-
ings association may acquire for cash
or stock another insured depository in-
stitution that is already in the stock
form of ownership.

§239.52 Definitions.

The following definitions apply to
this subpart and the forms prescribed
under this subpart:

(a) Association members or members are
persons who, under applicable law, are
eligible to vote at the meeting on con-
version.

(b) Eligibility record date is the date
for determining eligible account hold-
ers. The eligibility record date must be
at least one year before the date that
the board of directors adopts the plan
of conversion.

(c) Eligible account holders are any
persons holding qualifying deposits on
the eligibility record date.

(d) IRS is the United States Internal
Revenue Service.

(e) Local community includes:

(1) Every county, parish, or similar
governmental subdivision in which the
mutual holding company has a home or
branch office;

(2) Each county’s, parish’s, or sub-
division’s metropolitan statistical
area;

(3) All zip code areas in the mutual
holding company’s Community Rein-
vestment Act assessment area; and

(4) Any other area or category the
mutual holding company sets out in its
plan of conversion, as approved by the
Board.

(f) Mutual holding company has the
same meaning in this subpart as that
term is given in subpart A. For pur-
poses of this subpart, references to mu-
tual holding company shall also in-
clude a resulting stock holding com-
pany, where applicable.

(g) Offer, offer to sell, or offer for sale
is an attempt or offer to dispose of, or
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