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12 CFR Ch. III (1–1–14 Edition) §§ 324.301—324.399 

§§ 324.301—324.399 [Reserved] 

Subpart H—Prompt Corrective 
Action 

§ 324.401 Authority, purpose, scope, 
other supervisory authority, disclo-
sure of capital categories, and tran-
sition procedures. 

(a) Authority. This subpart H is issued 
by the FDIC pursuant to section 38 of 
the Federal Deposit Insurance Act (FDI 
Act), as added by section 131 of the 
Federal Deposit Insurance Corporation 
Improvement Act of 1991 (Pub.L. 102– 
242, 105 Stat. 2236 (1991)) (12 U.S.C. 
1831o). 

(b) Purpose. Section 38 of the FDI Act 
establishes a framework of supervisory 
actions for insured depository institu-
tions that are not adequately capital-
ized. The principal purpose of this sub-
part is to define, for FDIC-supervised 
institutions, the capital measures and 
capital levels, and for insured branches 
of foreign banks, comparable asset- 
based measures and levels, that are 
used for determining the supervisory 
actions authorized under section 38 of 
the FDI Act. This subpart also estab-
lishes procedures for submission and 
review of capital restoration plans and 
for issuance and review of directives 
and orders pursuant to section 38 of the 
FDI Act. 

(c) Scope. Until January 1, 2015, sub-
part B of part 325 of this chapter will 
continue to apply to banks and insured 
branches of foreign banks for which the 
FDIC is the appropriate Federal bank-
ing agency. Until January 1, 2015, sub-
part Y of part 390 of this chapter will 
continue to apply to state savings asso-
ciations. Beginning on, and thereafter, 
January 1, 2015, this subpart H imple-
ments the provisions of section 38 of 
the FDI Act as they apply to FDIC-su-
pervised institutions and insured 
branches of foreign banks for which the 
FDIC is the appropriate Federal bank-
ing agency. Certain of these provisions 
also apply to officers, directors and em-
ployees of those insured institutions. 
In addition, certain provisions of this 
subpart apply to all insured depository 
institutions that are deemed critically 
undercapitalized. 

(d) Other supervisory authority. Nei-
ther section 38 of the FDI Act nor this 

subpart H in any way limits the au-
thority of the FDIC under any other 
provision of law to take supervisory ac-
tions to address unsafe or unsound 
practices, deficient capital levels, vio-
lations of law, unsafe or unsound con-
ditions, or other practices. Action 
under section 38 of the FDI Act and 
this subpart H may be taken independ-
ently of, in conjunction with, or in ad-
dition to any other enforcement action 
available to the FDIC, including 
issuance of cease and desist orders, 
capital directives, approval or denial of 
applications or notices, assessment of 
civil money penalties, or any other ac-
tions authorized by law. 

(e) Disclosure of capital categories. The 
assignment of an FDIC-supervised in-
stitution or an insured branch of a for-
eign bank for which the FDIC is the ap-
propriate Federal banking agency 
under this subpart H within a par-
ticular capital category is for purposes 
of implementing and applying the pro-
visions of section 38 of the FDI Act. 
Unless permitted by the FDIC or other-
wise required by law, no FDIC-super-
vised institution or insured branch of a 
foreign bank for which the FDIC is the 
appropriate Federal banking agency 
may state in any advertisement or pro-
motional material its capital category 
under this subpart H or that the FDIC 
or any other Federal banking agency 
has assigned it to a particular capital 
category. 

(f) Transition procedures—(1) Defini-
tions applicable before January 1, 2015, 
for certain FDIC-supervised institutions. 
Before January 1, 2015, notwith-
standing any other requirement in this 
subpart H and with respect to any 
FDIC-supervised institution that is not 
an advanced approaches FDIC-super-
vised institution: 

(i) The definitions of leverage ratio, 
tangible equity, tier 1 capital, tier 1 
risk-based capital, and total risk-based 
capital as calculated or defined under 
Appendix A to part 325 or Appendix B 
to part 325, as applicable, remain in ef-
fect for purposes of this subpart H; and 

(ii) The term total assets shall have 
the meaning provided in 12 CFR 
325.2(x). 

(2) Timing. The calculation of the 
definitions of common equity tier 1 
capital, the common equity tier 1 risk- 
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based capital ratio, the leverage ratio, 
the supplementary leverage ratio, tan-
gible equity, tier 1 capital, the tier 1 
risk-based capital ratio, total assets, 
total leverage exposure, the total risk- 
based capital ratio, and total risk- 
weighted assets under this subpart H is 
subject to the timing provisions at 12 
CFR 324.1(f) and the transitions at 12 
CFR part 324, subpart G. 

(g) For purposes of subpart H, as of 
January 1, 2015, total assets means 
quarterly average total assets as re-
ported in an FDIC-supervised institu-
tion’s Call Report, minus amounts de-
ducted from tier 1 capital under 
§ 324.22(a), (c), and (d). At its discretion, 
the FDIC may calculate total assets 
using an FDIC-supervised institution’s 
period-end assets rather than quarterly 
average assets. 

§ 324.402 Notice of capital category. 
(a) Effective date of determination of 

capital category. An FDIC-supervised in-
stitution shall be deemed to be within 
a given capital category for purposes of 
section 38 of the FDI Act and this sub-
part H as of the date the FDIC-super-
vised institution is notified of, or is 
deemed to have notice of, its capital 
category, pursuant to paragraph (b) of 
this section. 

(b) Notice of capital category. An 
FDIC-supervised institution shall be 
deemed to have been notified of its cap-
ital levels and its capital category as of 
the most recent date: 

(1) A Call Report is required to be 
filed with the FDIC; 

(2) A final report of examination is 
delivered to the FDIC-supervised insti-
tution; or 

(3) Written notice is provided by the 
FDIC to the FDIC-supervised institu-
tion of its capital category for purposes 
of section 38 of the FDI Act and this 
subpart or that the FDIC-supervised in-
stitution’s capital category has 
changed as provided in § 324.403(d). 

(c) Adjustments to reported capital lev-
els and capital category — (1) Notice of 
adjustment by bank or state savings asso-
ciation. An FDIC-supervised institution 
shall provide the appropriate FDIC re-
gional director with written notice 
that an adjustment to the FDIC-super-
vised institution’s capital category 
may have occurred no later than 15 cal-

endar days following the date that any 
material event has occurred that would 
cause the FDIC-supervised institution 
to be placed in a lower capital category 
from the category assigned to the 
FDIC-supervised institution for pur-
poses of section 38 of the FDI Act and 
this subpart H on the basis of the 
FDIC-supervised institution’s most re-
cent Call Report or report of examina-
tion. 

(2) Determination by the FDIC to 
change capital category. After receiving 
notice pursuant to paragraph (c)(1) of 
this section, the FDIC shall determine 
whether to change the capital category 
of the FDIC-supervised institution and 
shall notify the bank or state savings 
association of the FDIC’s determina-
tion. 

§ 324.403 Capital measures and capital 
category definitions. 

(a) Capital measures. For purposes of 
section 38 of the FDI Act and this sub-
part H, the relevant capital measures 
shall be: 

(1) The total risk-based capital ratio; 
(2) The Tier 1 risk-based capital 

ratio; and 
(3) The common equity tier 1 ratio; 
(4) The leverage ratio; 
(5) The tangible equity to total assets 

ratio; and 
(6) Beginning January 1, 2018, the 

supplementary leverage ratio cal-
culated in accordance with § 324.11 for 
advanced approaches FDIC-supervised 
institutions that are subject to subpart 
E of this part. 

(b) Capital categories. For purposes of 
section 38 of the FDI Act and this sub-
part, an FDIC-supervised institution 
shall be deemed to be: 

(1) ‘‘Well capitalized’’ if it: 
(i) Has a total risk-based capital 

ratio of 10.0 percent or greater; and 
(ii) Has a Tier 1 risk-based capital 

ratio of 8.0 percent or greater; and 
(iii) Has a common equity tier 1 cap-

ital ratio of 6.5 percent or greater; and 
(iv) Has a leverage ratio of 5.0 per-

cent or greater; and 
(v) Is not subject to any written 

agreement, order, capital directive, or 
prompt corrective action directive 
issued by the FDIC pursuant to section 
8 of the FDI Act (12 U.S.C. 1818), the 
International Lending Supervision Act 
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