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(3) For institutions with total assets
of less than $1 billion as of the begin-
ning of their fiscal year that are public
companies or subsidiaries of public
companies that meet the criterion
specified in §363.1(b)(1), any inde-
pendent public accountant’s report on
the audit of internal control over fi-
nancial reporting required by section
404 of SOX and the PCAOB’s auditing
standards; and

(4) For all institutions that are pub-
lic companies or subsidiaries of public
companies that meet the criterion
specified in §363.1(b)(1), any inde-
pendent public accountant’s written
communication of all deficiencies in
internal control over financial report-
ing that are of a lesser magnitude than
significant deficiencies required by the
PCAOB’s auditing standards.

(d) Notice of engagement or change of
accountants. Each insured depository
institution shall provide, within 15
days after the occurrence of any such
event, written notice to the FDIC, the
appropriate Federal banking agency,
and any appropriate State bank super-
visor of the engagement of an inde-
pendent public accountant, or the res-
ignation or dismissal of the inde-
pendent public accountant previously
engaged. The notice shall include a
statement of the reasons for any such
resignation or dismissal in reasonable
detail.

(e) Notification of late filing. No exten-
sions of time for filing reports required
by §363.4 shall be granted. An insured
depository institution that is unable to
timely file all or any portion of its
Part 363 Annual Report or any other
report or notice required by §363.4 shall
submit a written notice of late filing to
the FDIC, the appropriate Federal
banking agency, and any appropriate
State bank supervisor. The notice shall
disclose the institution’s inability to
timely file all or specified portions of
its Part 363 Annual Report or any other
report or notice and the reasons there-
fore in reasonable detail. The late fil-
ing notice shall also state the date by
which the report or notice will be filed.
The written notice shall be filed on or
before the deadline for filing the Part
363 Annual Report or any other report
or notice, as appropriate.
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(f) Place for filing. The Part 363 An-
nual Report, any written notification
of late filing, and any other report or
notice required by §363.4 should be filed
as follows:

(1) FDIC: Appropriate FDIC Regional
or Area Office (Division of Supervision
and Consumer Protection), i.e., the
FDIC regional or area office in the
FDIC region or area that is responsible
for monitoring the institution or, in
the case of a subsidiary institution of a
holding company, the consolidated
company. A filing made on behalf of
several covered institutions owned by
the same parent holding company
should be accompanied by a trans-
mittal letter identifying all of the in-
stitutions covered.

(2) Office of the Comptroller of the Cur-
rency (OCC): Appropriate OCC Super-
visory Office.

(3) Federal Reserve: Appropriate Fed-
eral Reserve Bank.

(4) Office of Thrift Supervision (OTS):
Appropriate OTS District Office.

(b) State bank supervisor: The filing of-
fice of the appropriate State bank su-
pervisor.

§3863.5 Audit committees.

(a) Composition and duties. Each in-
sured depository institution shall es-
tablish an audit committee of its board
of directors, the composition of which
complies with paragraphs (a)(1), (2),
and (3) of this section. The duties of
the audit committee shall include the
appointment, compensation, and over-
sight of the independent public ac-
countant who performs services re-
quired under this part, and reviewing
with management and the independent
public accountant the basis for the re-
ports issued under this part.

(1) Each insured depository institu-
tion with total assets of $1 billion or
more as of the beginning of its fiscal
year shall establish an independent
audit committee of its board of direc-
tors, the members of which shall be
outside directors who are independent
of management of the institution.

(2) Bach insured depository institu-
tion with total assets of $500 million or
more but less than $1 billion as of the
beginning of its fiscal year shall estab-
lish an audit committee of its board of
directors, the members of which shall
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be outside directors, the majority of
whom shall be independent of manage-
ment of the institution. The appro-
priate Federal banking agency may, by
order or regulation, permit the audit
committee of such an insured deposi-
tory institution to be made up of less
than a majority of outside directors
who are independent of management, if
the agency determines that the institu-
tion has encountered hardships in re-
taining and recruiting a sufficient
number of competent outside directors
to serve on the audit committee of the
institution.

(3) An outside director is a director
who is not, and within the preceding
fiscal year has not been, an officer or
employee of the institution or any af-
filiate of the institution.

(b) Committees of large institutions. The
audit committee of any insured deposi-
tory institution with total assets of
more than $3 billion as of the beginning
of its fiscal year shall include members
with banking or related financial man-
agement expertise, have access to its
own outside counsel, and not include
any large customers of the institution.
If a large institution is a subsidiary of
a holding company and relies on the
audit committee of the holding com-
pany to comply with this rule, the
holding company’s audit committee
shall not include any members who are
large customers of the subsidiary insti-
tution.

(c) Independent public accountant en-
gagement letters. (1) In performing its
duties with respect to the appointment
of the institution’s independent public
accountant, the audit committee shall
ensure that engagement letters and
any related agreements with the inde-
pendent public accountant for services
to be performed under this part do not
contain any limitation of liability pro-
visions that:

(i) Indemnify the independent public
accountant against claims made by
third parties;

(ii) Hold harmless or release the inde-
pendent public accountant from liabil-
ity for claims or potential claims that
might be asserted by the client insured
depository institution, other than
claims for punitive damages; or
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(iii) Limit the remedies available to
the client insured depository institu-
tion.

(2) Alternative dispute resolution
agreements and jury trial waiver provi-
sions are not precluded from engage-
ment letters provided that they do not
incorporate any limitation of liability
provisions set forth in paragraph (c)(1)
of this section.
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