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loss or expenses arising from the tem-
porary liquidity guarantee program, 
the Corporation shall impose an emer-
gency special assessment on insured 
depository institutions as provided 
under 12 U.S.C. 1823(c)(4)(G)(ii) of the 
FDI Act. 

[74 FR 12085, Mar. 23, 2009] 

§ 370.9 Recordkeeping requirements. 

The FDIC will establish procedures, 
require reports, and require partici-
pating entities to provide and preserve 
any information needed for the oper-
ation and supervision of this program. 

[74 FR 12085, Mar. 23, 2009] 

§ 370.10 Oversight. 

(a) Participating entities are subject 
to the FDIC’s oversight regarding com-
pliance with the terms of the tem-
porary liquidity guarantee program. 

(b) A participating entity’s default in 
the payment of any debt may be con-
sidered an unsafe or unsound practice 
and may result in enforcement action 
as described in § 370.11. 

(c) In general, with respect to a par-
ticipating entity that is an insured de-
pository institution, the FDIC shall 
consider the existence of conditions 
which rise to an obligation to pay on 
its guarantee as providing grounds for 
the appointment of the FDIC as conser-
vator or receiver under Section 
11(c)(5)(C) and (F) of the Federal De-
posit Insurance Act, 12 U.S.C. 
1821(c)(5)(C) and (F). 

(d) By issuing guaranteed debt, all 
participating entities agree, for the du-
ration of the temporary liquidity guar-
antee program, to be subject to the 
FDIC’s authority to determine compli-
ance with the provisions and require-
ments of the program. 

§ 370.11 Enforcement mechanisms. 

(a) Termination of Participation. If the 
FDIC, in its discretion, after consulta-
tion with the participating entity’s ap-
propriate Federal banking agency, de-
termines that the participating entity 
should no longer be permitted to con-
tinue to participate in the temporary 
liquidity guarantee program, the FDIC 
will inform the entity that it will no 
longer be provided the protections of 

the temporary liquidity guarantee pro-
gram. 

(1) Termination of participation in 
the temporary liquidity guarantee pro-
gram will solely have prospective ef-
fect. All previously issued guaranteed 
debt will continue to be guaranteed as 
set forth in this part. 

(2) The FDIC will work with the par-
ticipating entity and its appropriate 
Federal banking agency to assure that 
the entity notifies its counterparties or 
creditors that subsequent debt 
issuances are not covered by the tem-
porary liquidity guarantee program. 

(b) Enforcement Actions. Violating any 
provision of the temporary liquidity 
guarantee program constitutes a viola-
tion of a regulation and may subject 
the participating entity and its institu-
tion-affiliated parties to enforcement 
actions under Section 8 of the FDI Act 
(12 U.S.C. 1818), including, for example, 
assessment of civil money penalties 
under section 8(i) of the FDI Act (12 
U.S.C. 1818(i)), removal and prohibition 
orders under section 8(e) of the FDI Act 
(12 U.S.C. 1818(e)), and cease and desist 
orders under section 8(b) of the FDI 
Act (12 U.S.C. 1818(b)). The violation of 
any provision of the program by an in-
sured depository institution also con-
stitutes grounds for terminating the 
institution’s deposit insurance under 
section 8(a)(2) of the FDI Act (12 U.S.C. 
1818(a)(2)). The appropriate Federal 
banking agency for the participating 
entity will consult with the FDIC in 
enforcing the provisions of this part. 
The appropriate Federal banking agen-
cy and the FDIC also have enforcement 
authority under section 18(a)(4)(C) of 
the FDI Act (12 U.S.C. 1828(a)(4)(C)) to 
pursue an enforcement action if a per-
son knowingly misrepresents that any 
deposit liability, obligation, certifi-
cate, or share is insured when it is not 
in fact insured. 

§ 370.12 Payment on the guarantee. 

(a) Claims for Deposits in Noninterest- 
bearing Transaction Accounts. (1) In gen-
eral. The FDIC will pay the guaranteed 
claims of depositors for funds in a non-
interest-bearing transaction account in 
an insured depository institution that 
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is a participating entity as soon as pos-
sible upon the failure of the entity. Un-
less otherwise provided for in this para-
graph (a), the guaranteed claims of de-
positors who hold noninterest-bearing 
transaction deposit accounts in such 
entities will be paid in accordance with 
12 U.S.C. 1821(f) and 12 CFR parts 330 
and 370. 

(2) Subrogation rights of FDIC. Upon 
payment of such claims, the FDIC will 
be subrogated to the claims of deposi-
tors in accordance with 12 U.S.C. 
1821(g). 

(3) Review of final determination. The 
final determination of the amount 
guaranteed shall be considered a final 
agency action of the FDIC reviewable 
in accordance with Chapter 7 of title 5, 
by the United States district court for 
the federal judicial district where the 
principal place of business of the depos-
itory institution is located. Any re-
quest for review of the final determina-
tion shall be filed with the appropriate 
district court not later than sixty (60) 
days of the date on which the final de-
termination is issued. 

(b) Payments on Guaranteed Debt of 
participating entities in default—(1)In 
general. The FDIC’s obligation to pay 
holders of FDIC-guaranteed debt issued 
by a participating entity shall arise 
upon the uncured failure of such entity 
to make a timely payment of principal 
or interest as required under the debt 
instrument (a ‘‘payment default’’). 

(2) Method of payment. Upon the oc-
currence of a payment default, the 
FDIC shall satisfy its guarantee obliga-
tion by making scheduled payments of 
principal and interest pursuant to the 
terms of the debt instrument through 
maturity, or in the case of mandatory 
convertible debt, through the manda-
tory conversion date (without regard 
to default or penalty provisions). Any 
principal payment on mandatory con-
vertible debt shall be limited to 
amounts paid by holders under the 
issuance. The FDIC may in its discre-
tion, at any time after the expiration 
of the guarantee period, elect to make 
a final payment of all outstanding 
principal and interest due under a 
guaranteed debt instrument whose ma-
turity extends beyond that date. In 
such case, the FDIC shall not be liable 
for any prepayment penalty. 

(3) Demand for payment; proofs of 
claim—(i)Payment through authorized 
representative. Except as provided in 
paragraph (b)(3)(ii) of this section, a 
demand for payment on the guaranteed 
amount shall be made on behalf of all 
holders of debt subject to a payment 
default that is made by a duly author-
ized representative of such debtholders 
if the issuer shall have elected to pro-
vide for one in the Master Agreement 
submitted pursuant § 370.6(b). Such de-
mand must be accompanied by a proof 
of claim, which shall include evidence, 
to the extent not previously provided 
in the Master Agreement, in form and 
content satisfactory to the FDIC, of : 
the representative’s financial and orga-
nizational capacity to act as represent-
ative; the representative’s exclusive 
authority to act on behalf each and 
every debtholder and its fiduciary re-
sponsibility to the debtholder when 
acting as such, as established by the 
terms of the debt instrument; the oc-
currence of a payment default; and the 
authority to make an assignment of 
each debtholder’s right, title, and in-
terest in the FDIC-guaranteed debt to 
the FDIC and to effect the transfer to 
the FDIC of each debtholder’s claim in 
any insolvency proceeding. This assign-
ment shall include the right of the 
FDIC to receive any and all distribu-
tions on the debt from the proceeds of 
the receivership or bankruptcy estate. 
If any holder of the FDIC-guaranteed 
debt has received any distribution from 
the receivership or bankruptcy estate 
prior to the FDIC’s payment under the 
guarantee, the guaranteed amount paid 
by the FDIC shall be reduced by the 
amount the holder has received in the 
distribution from the receivership or 
bankruptcy estate. All such demands 
must be made within 60 days of the oc-
currence of the payment default upon 
which the demand is based. Upon re-
ceipt of a conforming proof of claim, if 
timely filed, the FDIC will make a pay-
ment of the amount guaranteed. 

(ii) Individual debtholders: Individual 
debtholders who are not represented by 
an authorized representative provided 
for in a Master Agreement submitted 
pursuant to § 370.6(b), or who elect not 
to be represented by such authorized 
representative, may make demand for 
payment of the guaranteed amount 
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upon the FDIC. The FDIC may reject a 
demand made by a person who the 
FDIC determines has not opted out of 
representation by an authorized rep-
resentative. In order to be considered 
for payment, such demand must be ac-
companied by a proof of claim, which 
shall include evidence in form and con-
tent satisfactory to the FDIC of: the 
occurrence of a payment default; and 
the claimant’s ownership of the FDIC- 
guaranteed debt obligation. The de-
mand also must be accompanied by an 
assignment, in form and content satis-
factory to the FDIC, of the debt-
holder’s rights, title, and interest in 
the FDIC-guaranteed debt to the FDIC 
and the transfer to the FDIC of the 
debtholder’s claim in any insolvency 
proceeding. This assignment shall in-
clude the right of the FDIC to receive 
any and all distributions on the debt 
from the proceeds of the receivership 
or bankruptcy estate. If any holder of 
the FDIC-guaranteed debt has received 
any distribution from the receivership 
or bankruptcy estate prior to the 
FDIC’s payment under the guarantee, 
the guaranteed amount paid by the 
FDIC shall be reduced by the amount 
the holder has received in the distribu-
tion from the receivership or bank-
ruptcy estate. All such demands must 
be made within 60 days of the occur-
rence of the payment default upon 
which the demand is based. Upon re-
ceipt of a conforming proof of claim, if 
timely filed, the FDIC will make a pay-
ment of the amount guaranteed. 

(iii) Any demand under this sub-
section shall be made in writing and di-
rected to the Director, Division of Res-
olutions and Receiverships, Federal De-
posit Insurance Corporation, Wash-
ington, DC., and must include all sup-
porting evidence as set forth in the pre-
vious subsections, and shall certify to 
the accuracy thereof 

(iv) Demand period. Failure of the 
holder of the FDIC-guaranteed debt or 
an authorized representative to make 
demand for payment within sixty (60) 
days of the occurrence of payment de-
fault will deprive the holder of the 
FDIC-guaranteed debt of all further 
rights and remedies with respect to the 
guarantee claim. 

(4) Subrogation. Upon payment under 
either method under paragraph (b)(2) of 

this section, the FDIC will be sub-
rogated to the rights of any debtholder 
against the issuer, including in respect 
of any insolvency proceeding, to the 
extent of the payments made under the 
guarantee. 

(5) Release and satisfaction. Payment 
under paragraph (b)(2) of this section 
shall constitute, to the extent of pay-
ments made, satisfaction of all FDIC 
obligations under the debt guarantee 
program with respect to that debt-
holder or holders. Acceptance of any 
such payments shall constitute a re-
lease of any liability of the FDIC under 
the debt guarantee program with re-
spect to those payments. Each partici-
pating entity agrees and acknowledges 
that it shall be indebted to the FDIC 
for any payments made under these 
provisions (including amounts paid to a 
participating entity in return for its 
assumption of a guaranteed debt 
issuance) and shall honor immediately 
a demand by the FDIC for reimburse-
ment therefore. A participating enti-
ty’s undertakings in this regard shall 
be evidenced and governed by the 
‘‘Master Agreement’’ it shall execute 
and submit, in connection with its 
election pursuant to § 370.6(b) to par-
ticipate in the Debt Guarantee Pro-
gram. 

(6) Final determination; review of final 
determination. The FDIC’s determina-
tion under this paragraph shall be a 
final administrative determination 
subject to judicial review. The holder 
of FDIC-guaranteed debt shall have the 
right to seek judicial review of the 
FDIC’s final determination in the 
United States District Court for the 
District of Columbia or the United 
States District Court for the federal 
district where the issuer’s principal 
place of business was located. Failure 
of the holder of the FDIC-guaranteed 
debt to seek such judicial review with-
in sixty (60) days of the date of the ren-
dering of the final determination will 
deprive the holder of the FDIC-guaran-
teed debt of all further rights and rem-
edies with respect to the guarantee 
claim. 

[73 FR 72266, Nov. 26, 2008, as amended at 74 
FR 9525, Mar. 4, 2009; 74 FR 12085, Mar. 23, 
2009; 74 FR 26945, June 5, 2009] 
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