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to meet the credit needs of the commu-
nities served by the bank in the host 
state, and that the bank’s statewide 
loan-to-deposit ratio is less than 50 per-
cent of the host state loan-to-deposit 
ratio, the FDIC: 

(1) May order that a bank’s covered 
interstate branch or branches be closed 
unless the bank provides reasonable as-
surances to the satisfaction of the 
FDIC, after an opportunity for public 
comment, that the bank has an accept-
able plan under which the bank will 
reasonably help to meet the credit 
needs of the communities served by the 
bank in the host state; and 

(2) Will not permit the bank to open 
a new branch in the host state that 
would be considered to be a covered 
interstate branch unless the bank pro-
vides reasonable assurances to the sat-
isfaction of the FDIC, after an oppor-
tunity for public comment, that the 
bank will reasonably help to meet the 
credit needs of the community that the 
new branch will serve. 

(b) Notice prior to closure of a covered 
interstate branch. Before exercising the 
FDIC’s authority to order the bank to 
close a covered interstate branch, the 
FDIC will issue to the bank a notice of 
the FDIC’s intent to order the closure 
and will schedule a hearing within 60 
days of issuing the notice. 

(c) Hearing. The FDIC will conduct a 
hearing scheduled under paragraph (b) 
of this section in accordance with the 
provisions of 12 U.S.C. 1818(h) and 12 
CFR part 308. 

PART 370—TEMPORARY LIQUIDITY 
GUARANTEE PROGRAM 

Sec. 
370.1 Scope. 
370.2 Definitions. 
370.3 Debt Guarantee Program. 
370.4 Transaction Account Guarantee Pro-

gram. 
370.5 Participation. 
370.6 Assessments under the Debt Guar-

antee Program. 
370.7 Assessments for the Transaction Ac-

count Guarantee Program. 
370.8 Systemic risk emergency special as-

sessment to recover loss. 
370.9 Recordkeeping requirements. 
370.10 Oversight. 
370.11 Enforcement mechanisms. 
370.12 Payment on the guarantee. 

AUTHORITY: 12 U.S.C. U.S.C. 1813(l), 1813(m), 
1817(i),1818, 1819(a)(Tenth); 1820(f), 1821(a); 
1821(c); 1821(d); 1823(c)(4). 

SOURCE: 73 FR 72266, Nov. 26, 2008, unless 
otherwise noted. 

§ 370.1 Scope. 
This part sets forth the eligibility 

criteria, limitations, procedures, re-
quirements, and other provisions re-
lated to participation in the FDIC’s 
temporary liquidity guarantee pro-
gram. 

§ 370.2 Definitions. 
As used in this part, the terms listed 

in this section are defined as indicated 
below. Other terms used in this part 
that are defined in the Federal Deposit 
Insurance Act (FDI Act) have the 
meanings given them in the FDI Act 
except as otherwise provided herein. 

(a) Eligible entity. (1) The term ‘‘eligi-
ble entity’’ means any of the following: 

(i) An insured depository institution; 
(ii) A U.S. bank holding company, 

provided that it controls, directly or 
indirectly, at least one subsidiary that 
is a chartered and operating insured 
depository institution; 

(iii) A U.S. savings and loan holding 
company, provided that it controls, di-
rectly or indirectly, at least one sub-
sidiary that is a chartered and oper-
ating insured depository institution; or 

(iv) Any other affiliates of an insured 
depository institution that the FDIC, 
in its sole discretion and on a case-by- 
case basis, after written request and 
positive recommendation by the appro-
priate Federal banking agency, des-
ignates as an eligible entity; such affil-
iate, by seeking and obtaining such 
designation, also becomes a partici-
pating entity in the debt guarantee 
program. 

(b) Insured Depository Institution. The 
term ‘‘insured depository institution’’ 
means an insured depository institu-
tion as defined in section 3(c)(2) of the 
FDI Act, 12 U.S.C. 1813(c)(2), except 
that it does not include an ‘‘insured 
branch’’ of a foreign bank as defined in 
section 3(s)(3) of the FDI Act, 12 U.S.C. 
1813(s)(3), for purposes of the debt guar-
antee program. 

(c) U.S. Bank Holding Company. The 
term ‘‘U.S. Bank Holding Company’’ 
means a ‘‘bank holding company’’ as 
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1 This recognizes that certain instruments 
have stated maturities of ‘‘one month,’’ but 
have a term of up to 35 days because of week-
ends, holidays, and calendar issues. 

defined in section 2(a) of the Bank 
Holding Company Act of 1956 
(‘‘BHCA’’), 12 U.S.C. 1841(a), that is or-
ganized under the laws of any State or 
the District of Columbia. 

(d) U.S. Savings and Loan Holding 
Company. The term ‘‘U.S. Savings and 
Loan Holding Company’’ means a 
‘‘savings and loan holding company’’ as 
defined in section 10(a)(1)(D) of the 
Home Owners’ Loan Act of 1933 
(‘‘HOLA’’), 12 U.S.C. 1467a(a)(1)(D), that 
is organized under the laws of any 
State or the District of Columbia and 
either: 

(1) Engages only in activities that 
are permissible for financial holding 
companies under section 4(k) of the 
BHCA, 12 U.S.C. 1843(k), or 

(2) Has at least one insured deposi-
tory institution subsidiary that is the 
subject of an application under section 
4(c)(8) of the BHCA, 12 U.S.C. 1843(c)(8), 
that was pending on October 13, 2008. 

(e) Senior Unsecured Debt. (1) The 
term ‘‘senior unsecured debt’’ means 

(i) For the period from October 13, 
2008 through December 5, 2008, unse-
cured borrowing that: 

(A) Is evidenced by a written agree-
ment or trade confirmation; 

(B) Has a specified and fixed principal 
amount; 

(C) Is noncontingent and contains no 
embedded options, forwards, swaps, or 
other derivatives; and 

(D) Is not, by its terms, subordinated 
to any other liability; and 

(ii) After December 5, 2008, unsecured 
borrowing that satisfies the criteria 
listed in paragraphs (e)(1)(i)(A) through 
(e)(1)(i)(D) of this section and that has 
a stated maturity of more than 30 days. 

(iii) After February 27, 2009, unse-
cured borrowing that satisfies the cri-
teria listed in paragraphs (e)(1)(i)(A) 
through (e)(1)(i)(D) of this section, that 
has a stated maturity of more than 30 
days, and that includes, without limi-
tation, mandatory convertible debt. 

(2) Senior unsecured debt may pay ei-
ther a fixed or floating interest rate 
based on a commonly-used reference 
rate with a fixed amount of scheduled 
principal payments. The term ‘‘com-
monly-used reference rate’’ includes a 
single index of a Treasury bill rate, the 
prime rate, and LIBOR. 

(3) Senior unsecured debt may in-
clude, for example, the following debt, 
provided it meets the requirements of 
paragraph (e)(1) of this section: manda-
tory convertible debt as described in 
paragraph (m) of this section, federal 
funds purchased, promissory notes, 
commercial paper, unsubordinated un-
secured notes, including zero-coupon 
bonds, U.S. dollar denominated certifi-
cates of deposit owed to an insured de-
pository institution, an insured credit 
union as defined in the Federal Credit 
Union Act, or a foreign bank, U.S. dol-
lar denominated deposits in an inter-
national banking facility (IBF) of an 
insured depository institution owed to 
an insured depository institution or a 
foreign bank, and U.S. dollar denomi-
nated deposits on the books and 
records of foreign branches of U.S. in-
sured depository institutions that are 
owed to an insured depository institu-
tion or a foreign bank. The term ‘‘for-
eign bank’’ does not include a foreign 
central bank or other similar foreign 
government entity that performs cen-
tral bank functions or a quasi-govern-
mental international financial institu-
tion such as the International Mone-
tary Fund or the World Bank. Ref-
erences to debt owed to an insured de-
pository institution, an insured credit 
union, or a foreign bank mean owed to 
the institution solely in its own capac-
ity and not as agent. 

(4) Senior unsecured debt, except de-
posits, may be denominated in foreign 
currency. 

(5) Senior unsecured debt excludes, 
for example, any obligation that has a 
stated maturity of ‘‘one month’’ 1 obli-
gations from guarantees or other con-
tingent liabilities, derivatives, deriva-
tive-linked products, debts that are 
paired or bundled with other securities, 
convertible debt other than mandatory 
convertible debt described in paragraph 
(m) of this section, capital notes, the 
unsecured portion of otherwise secured 
debt, negotiable certificates of deposit, 
deposits denominated in a foreign cur-
rency or other foreign deposits (except 
as allowed under paragraph (e)(3) of 

VerDate Mar<15>2010 14:02 Mar 20, 2014 Jkt 232039 PO 00000 Frm 00935 Fmt 8010 Sfmt 8010 Y:\SGML\232039.XXX 232039eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



926 

12 CFR Ch. III (1–1–14 Edition) § 370.2 

this section), revolving credit agree-
ments, structured notes, instruments 
that are used for trade credit, retail 
debt securities, and any funds regard-
less of form that are swept from indi-
vidual, partnership, or corporate ac-
counts held at depository institutions. 
Also excluded are loans from affiliates, 
including parents and subsidiaries, and 
institution-affiliated parties. 

(f) Newly issued senior unsecured debt. 
(1) The term ‘‘newly issued senior unse-
cured debt’’ means : 

(i) With respect to a participating en-
tity that opted out of the debt guar-
antee program, senior unsecured debt 
that is issued on or after October 14, 
2008, and on or before the date the enti-
ty opted out; and 

(ii) With respect to a participating 
entity that has not opted out of the 
debt guarantee program, senior unse-
cured debt that is issued during the 
issuance period. 

(2) The term ‘‘newly issued senior un-
secured debt’’ includes, without limita-
tion, senior unsecured debt 

(i) That matures and is renewed dur-
ing the issuance period; or 

(ii) That is issued during such period 
pursuant to a shelf registration, re-
gardless of the date of creation of the 
shelf registration. 

(g) Participating entity. (1) Except as 
provided in paragraphs (g)(2) and (g)(3) 
of this section, the term ‘‘participating 
entity’’ means with respect to each of 
the debt guarantee program and the 
transaction account guarantee pro-
gram, 

(i) An eligible entity that became an 
eligible entity on or before December 5, 
2008 and that has not opted out, or 

(ii) An entity that becomes an eligi-
ble entity after December 5, 2008, and 
that the FDIC has allowed to partici-
pate in the program, except. 

(2) A participating entity that opted 
out of the transaction account guar-
antee program in accordance with 
§ 370.5(c)(2) ceased to be a participating 
entity in the transaction account guar-
antee program effective on January 1, 
2010. 

(3) A participating entity that opts 
out of the transaction account guar-
antee program in accordance with 
§ 370.5(c)(23) ceases to be a participating 

entity in the transaction account guar-
antee program effective on July 1, 2010. 

(h) Noninterest-bearing transaction ac-
count. (1) The term ‘‘noninterest-bear-
ing transaction account’’ means a 
transaction account as defined in 12 
CFR 204.2 that is 

(i) Maintained at an insured deposi-
tory institution; 

(ii) With respect to which interest is 
neither accrued nor paid; and 

(iii) On which the insured depository 
institution does not reserve the right 
to require advance notice of an in-
tended withdrawal. 

(2) A noninterest-bearing transaction 
account does not include, for example, 
an interest-bearing money market de-
posit account (MMDA) as those ac-
counts are defined in 12 CFR 204.2. 

(3) Notwithstanding paragraphs (h)(1) 
and (h)(2) of this section, for purposes 
of the transaction account guarantee 
program, a noninterest-bearing trans-
action account includes: 

(i) Accounts commonly known as In-
terest on Lawyers Trust Accounts 
(IOLTAs) (or functionally equivalent 
accounts); and 

(ii) Negotiable order of withdrawal 
accounts (NOW accounts) with interest 
rates: 

(A) No higher than 0.50 percent 
through June 30, 2010, if the insured de-
pository institution at which the ac-
count is held has committed to main-
tain the interest rate at or below 0.50 
percent. through June 30, 2010; and 

(B) No higher than 0.25 percent after 
June 30, 2010, if the insured depository 
institution at which the account is 
held has committed to maintain the in-
terest rate at or below 0.25 percent 
after June 30, 2010 through the TAG ex-
piration date. 

(4) Notwithstanding paragraph (h)(3) 
of this section, a NOW account with an 
interest rate above 0.50 percent as of 
November 21, 2008, may be treated as a 
noninterest-bearing transaction ac-
count for purposes of this part: 

(i) Through June 30, 2010, if the in-
sured depository institution at which 
the account is held reduced the inter-
est rate on that account to 0.50 percent 
or lower before January 1, 2009, and 
committed to maintain that interest 
rate at no more than 0.50 percent 
through June 30, 2010; and 
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(ii) After June 30, 2010 through the 
TAG expiration date, if the insured de-
pository institution at which the ac-
count is held reduces the interest rate 
on that account to 0.25 percent or lower 
before July 1, 2010, and commits to 
maintain that interest rate at no more 
than 0.25 percent through the TAG ex-
piration date. 

(i) FDIC-guaranteed debt. The term 
‘‘FDIC-guaranteed debt’’ means newly 
issued senior unsecured debt issued by 
a participating entity that meets the 
requirements of this part for debt that 
is guaranteed under the debt guarantee 
program, and is identified pursuant to 
§ 370.5(h) as guaranteed by the FDIC. 

(j) Debt guarantee program. The term 
‘‘debt guarantee program’’ refers to the 
FDIC’s guarantee program for newly 
issued senior unsecured debt as de-
scribed in this part. 

(k) Transaction account guarantee pro-
gram. The term ‘‘transaction account 
guarantee program’’ refers to the 
FDIC’s guarantee program for funds in 
noninterest-bearing transaction ac-
counts as described in this part. 

(l) Temporary liquidity guarantee pro-
gram. The term ‘‘temporary liquidity 
guarantee program’’ includes both the 
debt guarantee program and the trans-
action account guarantee program. 

(m) Mandatory convertible debt. The 
term ‘‘mandatory convertible debt’’ 
means senior unsecured debt that is re-
quired by the terms of the debt instru-
ment to convert into common shares of 
the issuing entity on a fixed and speci-
fied date, on or before the expiration of 
the guarantee, unless the issuing enti-
ty: 

(1) Fails to timely make any pay-
ment required under the debt instru-
ment, or 

(2) Merges or consolidates with any 
other entity and is not the surviving or 
resulting entity. 

(n) Issuance period.(1) Except as pro-
vided in paragraph (n)(2) of this sec-
tion, the term ‘‘issuance period’’ means 

(i) With respect to the issuance, by a 
participating entity that is either an 
insured depository institution, an enti-
ty that has issued FDIC-guaranteed 
debt before April 1, 2009, or an entity 
that has been approved pursuant to 
§ 370.3(h) to issue FDIC-guaranteed debt 

after June 30, 2009, and on or before Oc-
tober 31, 2009, of: 

(A) Mandatory convertible debt, the 
period from February 27, 2009, to and 
including October 31, 2009, and 

(B) All other senior unsecured debt, 
the period from October 14, 2008, to and 
including October 31, 2009; and 

(ii) With respect to the issuance, by 
any other participating entity, of 

(A) Mandatory convertible debt, the 
period from February 27, 2009, to and 
including June 30, 2009, and 

(B) All other senior unsecured debt, 
the period from October 14, 2008, to and 
including June 30, 2009. 

(2) The ‘‘issuance period’’ for a par-
ticipating entity that has been ap-
proved to issue FDIC-guaranteed debt 
pursuant to § 370.3(k) of this part is the 
period after October 31, 2009, and on or 
before April 30, 2010. 

(o) TAG expiration date. The term 
‘‘TAG expiration date’’ means Decem-
ber 31, 2010 unless the Board of Direc-
tors of the FDIC (the ‘‘Board’’), for 
good cause, extends the transaction ac-
count guarantee program beyond De-
cember 31, 2010 for an additional period 
of time not to exceed one year, in 
which case the term ‘‘TAG expiration 
date’’ means the last day of such addi-
tional period of time. Good cause exists 
if the Board finds that the economic 
conditions and circumstances that led 
to the establishment of the transaction 
account guarantee program are likely 
to continue beyond December 31, 2010 
and that extending the transaction ac-
count guarantee program for an addi-
tional period of time will help mitigate 
or resolve those conditions and cir-
cumstances. If the Board decides to ex-
tend the transaction account guar-
antee program beyond December 31, 
2010 for an additional period of time, it 
will do so without further rulemaking; 
however, the FDIC will publish notice 
of any extension no later than October 
29, 2010. Participating entities must up-
date the disclosures required by 
§ 370.5(h)(5), as necessary, to reflect the 
current TAG expiration date, including 
any extension of such date. 

[73 FR 72266, Nov. 26, 2008, as amended at 74 
FR 9524, Mar. 4, 2009; 74 FR 12082, Mar. 23, 
2009; 74 FR 45098, Sept. 1, 2009; 74 FR 54747, 
Oct. 23, 2009; 75 FR 20263, Apr. 19, 2010; 75 FR 
36510, June 28, 2010] 
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