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(2) The Board and the Corporation 
jointly determine that a revised resolu-
tion plan submitted under § 381.5(c) 
does not adequately remedy the defi-
ciencies jointly identified by the Board 
and the Corporation under § 381.5(b). 

(b) Duration of requirements or restric-
tions.—Any requirements or restric-
tions imposed on a covered company or 
a subsidiary thereof pursuant to para-
graph (a) of this section shall cease to 
apply to the covered company or sub-
sidiary, respectively, on the date that 
the Board and the Corporation jointly 
determine the covered company has 
submitted a revised resolution plan 
that adequately remedies the defi-
ciencies jointly identified by the Board 
and the Corporation under § 381.5(b). 

(c) Divestiture. The Board and Cor-
poration, in consultation with the 
Council, may jointly, by order, direct 
the covered company to divest such as-
sets or operations as are jointly identi-
fied by the Board and Corporation if: 

(1) The Board and Corporation have 
jointly determined that the covered 
company or a subsidiary thereof shall 
be subject to requirements or restric-
tions pursuant to paragraph (a) of this 
section; and 

(2) The covered company has failed, 
within the 2-year period beginning on 
the date on which the determination to 
impose such requirements or restric-
tions under paragraph (a) of this sec-
tion was made, to submit a revised res-
olution plan that adequately remedies 
the deficiencies jointly identified by 
the Board and the Corporation under 
§ 381.5(b); and 

(3) The Board and Corporation jointly 
determine that the divestiture of such 
assets or operations is necessary to fa-
cilitate an orderly resolution of the 
covered company under the Bank-
ruptcy Code in the event the company 
was to fail. 

§ 381.7 Consultation. 

Prior to issuing any notice of defi-
ciencies under § 381.5(b), determining to 
impose requirements or restrictions 
under § 381.6(a), or issuing a divestiture 
order pursuant to § 381.6(c) with respect 
to a covered company that is likely to 
have a significant impact on a func-
tionally regulated subsidiary or a de-

pository institution subsidiary of the 
covered company, the Board— 

(a) Shall consult with each Council 
member that primarily supervises any 
such subsidiary; and 

(b) May consult with any other Fed-
eral, state, or foreign supervisor as the 
Board considers appropriate. 

§ 381. 8 No limiting effect or private 
right of action; confidentiality of 
resolution plans. 

(a) No limiting effect on bankruptcy or 
other resolution proceedings. A resolu-
tion plan submitted pursuant to this 
part shall not have any binding effect 
on: 

(1) A court or trustee in a proceeding 
commenced under the Bankruptcy 
Code; 

(2) A receiver appointed under title II 
of the Dodd-Frank Act (12 U.S.C. 5381 et 
seq.); 

(3) A bridge financial company char-
tered pursuant to 12 U.S.C. 5390(h); or 

(4) Any other authority that is au-
thorized or required to resolve a cov-
ered company (including any sub-
sidiary or affiliate thereof) under any 
other provision of Federal, state, or 
foreign law. 

(b) No private right of action. ;Nothing 
in this part creates or is intended to 
create a private right of action based 
on a resolution plan prepared or sub-
mitted under this part or based on any 
action taken by the Board or the Cor-
poration with respect to any resolution 
plan submitted under this part. 

(c) Form of resolution plans. Each reso-
lution plan of a covered company shall 
be divided into a public section and a 
confidential section. Each covered 
company shall segregate and sepa-
rately identify the public section from 
the confidential section. The public 
section shall consist of an executive 
summary of the resolution plan that 
describes the business of the covered 
company and includes, to the extent 
material to an understanding of the 
covered company: 

(1) The names of material entities; 
(2) A description of core business 

lines; 
(3) Consolidated or segment financial 

information regarding assets, liabil-
ities, capital and major funding 
sources; 
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(4) A description of derivative activi-
ties and hedging activities; 

(5) A list of memberships in material 
payment, clearing and settlement sys-
tems; 

(6) A description of foreign oper-
ations; 

(7) The identities of material super-
visory authorities; 

(8) The identities of the principal of-
ficers; 

(9) A description of the corporate 
governance structure and processes re-
lated to resolution planning; 

(10) A description of material man-
agement information systems; and 

(11) A description, at a high level, of 
the covered company’s resolution 
strategy, covering such items as the 
range of potential purchasers of the 
covered company, its material entities 
and core business lines. 

(d) Confidential treatment of resolution 
plans. (1) The confidentiality of resolu-
tion plans and related materials shall 
be determined in accordance with ap-
plicable exemptions under the Freedom 
of Information Act (5 U.S.C. 552(b)) and 
the Board’s Rules Regarding Avail-
ability of Information (12 CFR part 
261), and the Corporation’s Disclosure 
of Information Rules (12 CFR part 309). 

(2) Any covered company submitting 
a resolution plan or related materials 
pursuant to this part that desires con-
fidential treatment of the information 
under 5 U.S.C. 552(b)(4), the Board’s 
Rules Regarding Availability of Infor-
mation (12 CFR part 261), and the Cor-
poration’s Disclosure of Information 
Rules (12 CFR part 309) may file a re-
quest for confidential treatment in ac-
cordance with those rules. 

(3) To the extent permitted by law, 
information comprising the Confiden-
tial Section of a resolution plan will be 
treated as confidential. 

(4) To the extent permitted by law, 
the submission of any nonpublic data 
or information under this part shall 
not constitute a waiver of, or otherwise 
affect, any privilege arising under Fed-
eral or state law (including the rules of 
any Federal or state court) to which 
the data or information is otherwise 
subject. Privileges that apply to reso-
lution plans and related materials are 
protected pursuant to Section 18(x) of 
the FDI Act, 12 U.S.C. 1828(x). 

§ 381.9 Enforcement. 
The Board and Corporation may 

jointly enforce an order jointly issued 
by the Board and Corporation under 
§ 3816(a) or 381.6(c) of this part. The 
Board, in consultation with the Cor-
poration, may take any action to ad-
dress any violation of this part by a 
covered company under section 8 of the 
Federal Deposit Insurance Act (12 
U.S.C. 1818). 

PART 390—REGULATIONS TRANS-
FERRED FROM THE OFFICE OF 
THRIFT SUPERVISION 

Subpart A—Restrictions on Post- 
Employment Activities of Senior Examiners 

Sec. 
390.1 What does this subpart do? 
390.2 Who is a senior examiner? 
390.3 What post-employment restrictions 

apply to senior examiners? 
390.4 When will the FDIC waive the post- 

employment restrictions? 
390.5 What are the penalties for violating 

the post-employment restrictions? 

Subpart B—Removals, Suspensions, and 
Prohibitions Where a Crime Is Charged 
or Proven 

390.10 Scope. 
390.11 Definitions. 
390.12 Issuance of Notice or Order. 
390.13 Contents and service of the Notice or 

Order. 
390.14 Petition for hearing. 
390.15 Initiation of hearing. 
390.16 Conduct of hearings. 
390.17 Default. 
390.18 Rules of evidence. 
390.19 Burden of persuasion. 
390.20 Relevant considerations. 
390.21 Proposed findings and conclusions 

and recommended decision. 
390.22 Decision of the FDIC Board of Direc-

tors. 
390.23 Miscellaneous. 

Subpart C—Rules of Practice and 
Procedure in Adjudicatory Proceedings 

390.30 Scope. 
390.31 Rules of construction. 
390.32 Definitions. 
390.33 Authority of the Board of Directors. 
390.34 Authority of the administrative law 

judge. 
390.35 Appearance and practice in adjudica-

tory proceedings. 
390.36 Good faith certification. 
390.37 Conflicts of interest. 
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