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therefor, on all material issues of fact, 
law, or discretion presented on the 
record, and 

(3) An appropriate recommendation 
as to whether the suspension, removal, 
or prohibition should be continued, 
modified, or terminated. 

§ 390.22 Decision of the FDIC Board of 
Directors. 

(a) Within 30 days after the rec-
ommended decision has been certified 
to the Board of Directors, the Board of 
Directors shall issue a final decision. 

(b) The Board of Director’s final deci-
sion shall contain a statement of the 
basis therefor. The Board of Directors 
may satisfy this requirement where it 
adopts the recommended decision of 
the presiding officer upon finding that 
the recommended decision satisfies the 
requirements of § 390.67. 

(c) The Executive Secretary shall 
serve upon the petitioner and the rep-
resentative of the FDIC enforcement 
staff a copy of the Board of Director’s 
final decision and the related rec-
ommended decision. 

§ 390.23 Miscellaneous. 
The provisions of §§ 390.39–390.41 shall 

apply to proceedings under this sub-
part. 

Subpart C—Rules of Practice and 
Procedure in Adjudicatory 
Proceedings 

§ 390.30 Scope. 
Sections 390.30–390.70 prescribe Uni-

form Rules of practice and procedure 
applicable to adjudicatory proceedings 
as to which hearings on the record are 
provided for by the following statutory 
provisions: 

(a) Cease-and-desist proceedings 
under section 8(b) of the Federal De-
posit Insurance Act (FDIA) (12 U.S.C. 
1818(b)); 

(b) Removal and prohibition pro-
ceedings under section 8(e) of the FDIA 
(12 U.S.C. 1818(e)); 

(c) Change-in-control proceedings 
under section 7(j)(4) of the FDIA (12 
U.S.C. 1817(j)(4)) to determine whether 
the FDIC should issue an order to ap-
prove or disapprove a person’s proposed 
acquisition of an institution and/or in-
stitution holding company; 

(d) Proceedings under section 
15C(c)(2) of the Securities Exchange 
Act of 1934 (Exchange Act) (15 U.S.C. 
78o–5), to impose sanctions upon any 
government securities broker or dealer 
or upon any person associated or seek-
ing to become associated with a gov-
ernment securities broker or dealer for 
which the FDIC is the appropriate reg-
ulatory agency; 

(e) Assessment of civil money pen-
alties by the FDIC against institutions, 
institution-affiliated parties, and cer-
tain other persons for which it is the 
appropriate regulatory agency for any 
violation of: 

(1) Section 5 of the Home Owners’ 
Loan Act (HOLA) or any regulation or 
order issued thereunder, pursuant to 12 
U.S.C. 1464(d), (s) and (v); 

(2) Section 9 of the HOLA or any reg-
ulation or order issued thereunder, pur-
suant to 12 U.S.C. 1467(d); 

(3) Section 10 of HOLA, pursuant to 
12 U.S.C. 1467a(i) and (r); 

(4) Any provisions of the Change in 
Bank Control Act, any regulation or 
order issued thereunder or certain un-
safe or unsound practices or breaches 
of fiduciary duty, pursuant to 12 U.S.C. 
1817(j)(16); 

(5) Sections 22(h) and 23 of the Fed-
eral Reserve Act, or any regulation 
issued thereunder or certain unsafe or 
unsound practices or breaches of fidu-
ciary duty, pursuant to 12 U.S.C. 1468; 

(6) Certain provisions of the Ex-
change Act, pursuant to section 21B of 
the Exchange Act (15 U.S.C. 78u–2); 

(7) Section 1120 of Financial Institu-
tions Reform, Recovery and Enforce-
ment Act of 1989 (12 U.S.C. 3349), or any 
order or regulation issued thereunder; 

(8) The terms of any final or tem-
porary order issued or enforceable pur-
suant to section 8 of the FDIA or of 
any written agreement executed by the 
FDIC, the terms of any conditions im-
posed in writing by the FDIC in con-
nection with the grant of an applica-
tion or request, certain unsafe or un-
sound practices or breaches of fidu-
ciary duty, or any law or regulation 
not otherwise provided herein pursuant 
to 12 U.S.C. 1818(i)(2); 

(9) Any provision of law referenced in 
section 102 of the Flood Disaster Pro-
tection Act of 1973 (42 U.S.C. 4012a(f)) 
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or any order or regulation issued there-
under; and 

(10) Any provision of law referenced 
in 31 U.S.C. 5321 or any order or regula-
tion issued thereunder; 

(f) Remedial action under section 102 
of the Flood Disaster Protection Act of 
1973 (42 U.S.C. 4012a(g)); 

(g) Proceedings under section 10(k) of 
the FDIA (12 U.S.C. 1820(k)) to impose 
penalties on senior examiners for viola-
tion of post-employment prohibitions; 
and 

(h) Sections 390.30 through 390.70 of 
this part also apply to all other adju-
dications required by statute to be de-
termined on the record after oppor-
tunity for an agency hearing, unless 
otherwise specifically provided for in 
the Local Rules. 

§ 390.31 Rules of construction. 
For purposes of §§ 390.30 through 

390.70 of this part: 
(a) Any term in the singular includes 

the plural, and the plural includes the 
singular, if such use would be appro-
priate; 

(b) Any use of a masculine, feminine, 
or neuter gender encompasses all three, 
if such use would be appropriate; 

(c) The term counsel includes a non- 
attorney representative; and 

(d) Unless the context requires other-
wise, a party’s counsel of record, if 
any, may, on behalf of that party, take 
any action required to be taken by the 
party. 

§ 390.32 Definitions. 
For purposes of §§ 390.30 through 

390.70 of this part, unless explicitly 
stated to the contrary: 

Adjudicatory proceeding means a pro-
ceeding conducted pursuant to these 
rules and leading to the formulation of 
a final order other than a regulation. 

Administrative law judge means one 
who presides at an administrative 
hearing under authority set forth at 5 
U.S.C. 556. 

Board of Directors means the Board of 
Directors of the Federal Deposit Insur-
ance Corporation or its designee. 

Decisional employee means any mem-
ber of the FDIC’s or administrative law 
judge’s staff who has not engaged in an 
investigative or prosecutorial role in a 
proceeding and who may assist the 

Board of Directors or the administra-
tive law judge, respectively, in pre-
paring orders, recommended decisions, 
decisions, and other documents under 
the Uniform Rules. 

Enforcement Counsel means any indi-
vidual who files a notice of appearance 
as counsel on behalf of the FDIC in an 
adjudicatory proceeding. 

FDIC means the Federal Deposit In-
surance Corporation. 

Final order means an order issued by 
the FDIC with or without the consent 
of the affected institution or the insti-
tution-affiliated party, that has be-
come final, without regard to the pend-
ency of any petition for reconsider-
ation or review. 

Institution includes any State savings 
association as that term is defined in 
section 3(b) of the FDIA, (12 U.S.C. 
1813(b)), any savings and loan holding 
company or any subsidiary thereof 
whether wholly or partly owned (other 
than a bank) as those terms are defined 
in section 10(a) of the HOLA, (12 U.S.C. 
1467(a)). 

Institution-affiliated party means any 
institution-affiliated party as that 
term is defined in section 3(u) of the 
FDIA, (12 U.S.C. 1813(u)). 

Local Rules means those rules found 
in §§ 390.71 through 390.75 of this part. 

Office of Financial Institution Adju-
dication or OFIA means the executive 
body charged with overseeing the ad-
ministration of administrative enforce-
ment proceedings for the Office of the 
Comptroller of the Currency, the Board 
of Governors of the Federal Reserve 
Board, the National Credit Union Ad-
ministration, and the FDIC. 

Party means the FDIC and any person 
named as a party in any notice. 

Person means an individual, sole pro-
prietor, partnership, corporation, unin-
corporated association, trust, joint 
venture, pool, syndicate, agency or 
other entity or organization, including 
an institution as defined in paragraph 
(g) of this section. 

Respondent means any party other 
than the FDIC. 

Uniform Rules means those rules in 
§§ 390.30 through 390.70 of this part. 
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