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MS–3(D), effective Jan. 10, 2014. For the con-
venience of the user, the revised text is set 
forth as follows: 

APPENDIX MS–3 TO PART 1024 

* * * * * 

MS–3(D)—Model Form for Renewal or Re-
placement of Force-Placed Insurance No-
tice Containing Information Required by 
§ 1024.37(e)(2) 

* * * * * 

APPENDIX MS–4—MODEL CLAUSES FOR 
THE WRITTEN EARLY INTERVENTION 
NOTICE 

MS–4(A)—STATEMENT ENCOURAGING THE BOR-
ROWER TO CONTACT THE SERVICER AND AD-
DITIONAL INFORMATION ABOUT LOSS MITIGA-
TION OPTIONS (§ 1024.39(B)(2)(I), (II) AND 
(IV)) 

Call us today to learn more about your op-
tions and instructions for how to apply. [The 
longer you wait, or the further you fall be-
hind on your payments, the harder it will be 
to find a solution.] 
[Servicer Name] 
[Servicer Address] 
[Servicer Telephone Number] 
[For more information, visit [Servicer Web 

site] [and][or] [Email Address]]. 

MS–4(B)—AVAILABLE LOSS MITIGATION 
OPTIONS (§ 1024.39(B)(2)(III)) 

[If you need help, the following options 
may be possible (most are subject to lender 
approval):] 

• [Refinance your loan with us or another 
lender;] 

• [Modify your loan terms with us;] 
• [Payment forbearance temporarily gives 

you more time to pay your monthly pay-
ment;] [or] 

• [If you are not able to continue paying 
your mortgage, your best option may be to 
find more affordable housing. As an alter-
native to foreclosure, you may be able to sell 
your home and use the proceeds to pay off 
your current loan.] 

MS–4(C)—HOUSING COUNSELORS 
(§ 1024.39(B)(2)(V)) 

For help exploring your options, the Fed-
eral government provides contact informa-
tion for housing counselors, which you can 
access by contacting [the Consumer Finan-
cial Protection Bureau at [Bureau Housing 
Counselor List Web site]] [the Department of 
Housing and Urban Development at [HUD 
Housing Counselor List Web site]] or by call-
ing [HUD Housing Counselor List Telephone 
Number]. 

EFFECTIVE DATE NOTE: At 78 FR 10887, Feb. 
14, 2013, appendix MS–4 was added, effective 
Jan. 10, 2014. 

SUPPLEMENT I TO PART 1024—OFFICIAL 
BUREAU INTERPRETATIONS 

Introduction 

1. Official status. This commentary is the 
primary vehicle by which the Bureau of Con-
sumer Financial Protection issues official 
interpretations of Regulation X. Good faith 
compliance with this commentary affords 
protection from liability under section 19(b) 
of the Real Estate Settlement Procedures 
Act (RESPA), 12 U.S.C. 2617(b). 

2. Requests for official interpretations. A re-
quest for an official interpretation shall be 
in writing and addressed to the Associate Di-
rector, Research, Markets, and Regulations, 
Bureau of Consumer Financial Protection, 
1700 G Street NW., Washington, DC 20552. A 
request shall contain a complete statement 
of all relevant facts concerning the issue, in-
cluding copies of all pertinent documents. 
Except in unusual circumstances, such offi-
cial interpretations will not be issued sepa-
rately but will be incorporated in the official 
commentary to this part, which will be 
amended periodically. No official interpreta-
tions will be issued approving financial insti-
tutions’ forms or statements. This restric-
tion does not apply to forms or statements 
whose use is required or sanctioned by a gov-
ernment agency. 

3. Unofficial oral interpretations. Unofficial 
oral interpretations may be provided at the 
discretion of Bureau staff. Written requests 
for such interpretations should be sent to 
the address set forth for official interpreta-
tions. Unofficial oral interpretations provide 
no protection under section 19(b) of RESPA. 
Ordinarily, staff will not issue unofficial oral 
interpretations on matters adequately cov-
ered by this part or the official Bureau inter-
pretations. 

4. Rules of construction. (a) Lists that ap-
pear in the commentary may be exhaustive 
or illustrative; the appropriate construction 
should be clear from the context. In most 
cases, illustrative lists are introduced by 
phrases such as ‘‘including, but not limited 
to,’’ ‘‘among other things,’’ ‘‘for example,’’ 
or ‘‘such as.’’ 

(b) Throughout the commentary, reference 
to ‘‘this section’’ or ‘‘this paragraph’’ means 
the section or paragraph in the regulation 
that is the subject of the comment. 

5. Comment designations. Each comment in 
the commentary is identified by a number 
and the regulatory section or paragraph that 
the comment interprets. The comments are 
designated with as much specificity as pos-
sible according to the particular regulatory 
provision addressed. For example, some of 
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the comments to § 1024.37(c)(1) are further di-
vided by subparagraph, such as comment 
37(c)(1)(i)–1. In other cases, comments have 
more general application and are designated, 
for example, as comment 40(a)–1. This intro-
duction may be cited as comments I–1 
through I–5. 

SUBPART A—GENERAL PROVISIONS 
[RESERVED] 

SUBPART B—MORTGAGE SETTLEMENT AND 
ESCROW ACCOUNTS [RESERVED] 

Section 1024.17 Escrow Accounts 

17(k) Timely payments. 

17(k)(5) Timely payment of hazard insurance. 

17(k)(5)(ii) Ability to disburse funds. 

17(k)(5)(ii)(A)When inability exists. 

1. Examples of reasonable basis to believe that 
a policy has been cancelled or not renewed. The 
following are examples of where a servicer 
has a reasonable basis to believe that a bor-
rower’s hazard insurance policy has been 
canceled or not renewed for reasons other 
than the nonpayment of premium charges: 

i. A borrower notifies a servicer that the 
borrower has cancelled the hazard insurance 
coverage, and the servicer has not received 
notification of other hazard insurance cov-
erage. 

ii. A servicer receives a notification of can-
cellation or non-renewal from the borrower’s 
insurance company before payment is due on 
the borrower’s hazard insurance. 

iii. A servicer does not receive a payment 
notice by the expiration date of the bor-
rower’s hazard insurance policy. 

17(k)(5)(ii)(C) Recoupment for advances. 
1. Month-to-month advances. A servicer that 

advances the premium payment to be dis-
bursed from an escrow account may advance 
the payment on a month-to-month basis, if 
permitted by State or other applicable law 
and accepted by the borrower’s hazard insur-
ance company. 

SUBPART C—MORTGAGE SERVICING 

§ 1024.30—Scope 

30(b) Exemptions. 
1. Exemption for Farm Credit System institu-

tions. Pursuant to 12 CFR 617.7000, certain 
servicers may be considered ‘‘qualified lend-
ers’’ only with respect to loans discounted or 
pledged pursuant to 12 U.S.C. 2015(b)(1). To 
the extent a servicer, as defined in RESPA, 
services a mortgage loan that has not been 
discounted or pledged pursuant to 12 U.S.C. 
2015(b)(1), and is not subject to the require-
ments set forth in 12 CFR 617, the servicer 
may be required to comply with the require-
ments of §§ 1024.38 through 41 with respect to 
that mortgage loan. 

§ 1024.31—Definitions 

Loss mitigation application. 
1. Borrower’s representative. A loss mitiga-

tion application is deemed to be submitted 
by a borrower if the loss mitigation applica-
tion is submitted by an agent of the bor-
rower. Servicers may undertake reasonable 
procedures to determine if a person that 
claims to be an agent of a borrower has au-
thority from the borrower to act on the bor-
rower’s behalf. 

Loss mitigation option. 
1. Types of loss mitigation options. Loss miti-

gation options include temporary and long- 
term relief, including options that allow bor-
rowers who are behind on their mortgage 
payments to remain in their homes or to 
leave their homes without a foreclosure, 
such as, without limitation, refinancing, 
trial or permanent modification, repayment 
of the amount owed over an extended period 
of time, forbearance of future payments, 
short-sale, deed-in-lieu of foreclosure, and 
loss mitigation programs sponsored by a lo-
cality, a State, or the Federal government. 

2. Available through the servicer. A loss miti-
gation option available through the servicer 
refers to an option for which a borrower may 
apply, even if the borrower ultimately does 
not qualify for such option. 

Qualified written request. 
1. A qualified written request is a written 

notice a borrower provides to request a 
servicer either correct an error relating to 
the servicing of a mortgage loan or to re-
quest information relating to the servicing 
of the mortgage loan. A qualified written re-
quest is not required to include both types of 
requests. For example, a qualified written re-
quest may request information relating to 
the servicing of a mortgage loan but not as-
sert that an error relating to the servicing of 
a loan has occurred. 

2. A qualified written request is just one 
form that a written notice of error or infor-
mation request may take. Thus, the error 
resolution and information request require-
ments in §§ 1024.35 and 1024.36 apply as set 
forth in those sections irrespective of wheth-
er the servicer receives a qualified written 
request. 

Service provider. 
1. Service providers may include attorneys 

retained to represent a servicer or an owner 
or assignee of a mortgage loan in a fore-
closure proceeding, as well as other profes-
sionals retained to provide appraisals or in-
spections of properties. 

§ 1024.33—Mortgage Servicing Transfers 

33(a) Servicing disclosure statement. 
1. Terminology. Although the servicing dis-

closure statement must be clear and con-
spicuous pursuant to § 1024.32(a)(1), 
§ 1024.33(a)(1) does not set forth any specific 
rules for the format of the statement, and 
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the specific language of the servicing disclo-
sure statement in appendix MS–1 is not re-
quired to be used. The model format may be 
supplemented with additional information 
that clarifies or enhances the model lan-
guage. 

2. Delivery to co-applicants. If co-applicants 
indicate the same address on their applica-
tion, one copy delivered to that address is 
sufficient. If different addresses are shown by 
co-applicants on the application, a copy 
must be delivered to each of the co-appli-
cants. 

3. Lender servicing. If the lender, mortgage 
broker who anticipates using table funding, 
or dealer in a first lien dealer loan knows at 
the time of making the disclosure whether it 
will service the mortgage loan for which the 
applicant has applied, the disclosure must, 
as applicable, state that such entity will 
service such loan and does not intend to sell, 
transfer, or assign the servicing of the loan, 
or that such entity intends to assign, sell, or 
transfer servicing of such mortgage loan be-
fore the first payment is due. In all other in-
stances, a disclosure that states that the 
servicing of the loan may be assigned, sold, 
or transferred while the loan is outstanding 
complies with § 1024.33(a). 

33(b) Notices of transfer of loan servicing. 
Paragraph 33(b)(3). 
1. Delivery. A servicer mailing the notice of 

transfer must deliver the notice to the mail-
ing address (or addresses) listed by the bor-
rower in the mortgage loan documents, un-
less the borrower has notified the servicer of 
a new address (or addresses) pursuant to the 
servicer’s requirements for receiving a no-
tice of a change of address. 

33(c) Borrower payments during transfer of 
servicing. 

33(c)(1) Payments not considered late. 
1. Late fees prohibited. The prohibition in 

§ 1024.33(c)(1) on treating a payment as late 
for any purpose would prohibit a late fee 
from being imposed on the borrower with re-
spect to any payment on the mortgage loan. 
See RESPA section 6(d) (12 U.S.C. 2605(d)). 

2. Compliance with § 1024.39. A transferee 
servicer’s compliance with 1024.39 during the 
60-day period beginning on the effective date 
of a servicing transfer does not constitute 
treating a payment as late for purposes of 
§ 1024.33(c)(1). 

§ 1024.34—Timely Escrow Payments and 
Treatment of Escrow Balances 

Paragraph 34(b)(1). 
1. Netting of funds. Section 1024.34(b)(1) does 

not prohibit a servicer from netting any re-
maining funds in an escrow account against 
the outstanding balance of the borrower’s 
mortgage loan. 

Paragraph 34(b)(2). 
1. Refund always permissible. A servicer is 

not required to credit funds in an escrow ac-
count to an escrow account for a new mort-

gage loan and may, in all circumstances, 
comply with the requirements of § 1024.34(b) 
by refunding the funds in the escrow account 
to the borrower pursuant to § 1024.34(b)(1). 

2. Borrower agreement. A borrower may 
agree either orally or in writing to a 
servicer’s crediting of any remaining balance 
in an escrow account to a new escrow ac-
count for a new mortgage loan pursuant to 
§ 1024.34(b)(2). 

§ 1024.35—Error Resolution Procedures 

35(a) Notice of error. 
1. Borrower’s representative. A notice of 

error is submitted by a borrower if the no-
tice of error is submitted by an agent of the 
borrower. A servicer may undertake reason-
able procedures to determine if a person that 
claims to be an agent of a borrower has au-
thority from the borrower to act on the bor-
rower’s behalf, for example, by requiring 
that a person that claims to be an agent of 
the borrower provide documentation from 
the borrower stating that the purported 
agent is acting on the borrower’s behalf. 
Upon receipt of such documentation, the 
servicer shall treat the notice of error as 
having been submitted by the borrower. 

2. Information request. A servicer should not 
rely solely on the borrower’s description of a 
submission to determine whether the sub-
mission constitutes a notice of error under 
§ 1024.35(a), an information request under 
§ 1024.36(a), or both. For example, a borrower 
may submit a letter that claims to be a 
‘‘Notice of Error’’ that indicates that the 
borrower wants to receive the information 
set forth in an annual escrow account state-
ment and asserts an error for the servicer’s 
failure to provide the borrower an annual es-
crow statement. Such a letter may con-
stitute an information request under 
§ 1024.36(a) that triggers an obligation by the 
servicer to provide an annual escrow state-
ment. A servicer should not rely on the bor-
rower’s characterization of the letter as a 
‘‘Notice of Error,’’ but must evaluate wheth-
er the letter fulfills the substantive require-
ments of a notice of error, information re-
quest, or both. 

35(b) Scope of error resolution. 
1. Noncovered errors. A servicer is not re-

quired to comply with § 1024.35(d), (e) and (i) 
with respect to a borrower’s assertion of an 
error that is not defined as an error in 
§ 1024.35(b). For example, the following are 
not errors for purposes of § 1024.35: 

i. An error relating to the origination of a 
mortgage loan; 

ii. An error relating to the underwriting of 
a mortgage loan; 

iii. An error relating to a subsequent sale 
or securitization of a mortgage loan; 

iv. An error relating to a determination to 
sell, assign, or transfer the servicing of a 
mortgage loan. However, an error relating to 
the failure to transfer accurately and timely 
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information relating to the servicing of a 
borrower’s mortgage loan account to a trans-
feree servicer is an error for purposes of 
§ 1024.35. 

2. Unreasonable basis. For purposes of 
§ 1024.35(b)(5), a servicer lacks a reasonable 
basis to impose fees that are not bona fide, 
such as: 

i. A late fee for a payment that was not 
late; 

ii. A charge imposed by a service provider 
for a service that was not actually rendered; 

iii. A default property management fee for 
borrowers that are not in a delinquency sta-
tus that would justify the charge; or 

iv. A charge for force-placed insurance in a 
circumstance not permitted by § 1024.37. 

35(c) Contact information for borrowers to as-
sert errors. 

1. Exclusive address not required. A servicer 
is not required to designate a specific ad-
dress that a borrower must use to assert an 
error. If a servicer does not designate a spe-
cific address that a borrower must use to as-
sert an error, a servicer must respond to a 
notice of error received by any office of the 
servicer. 

2. Notice of an exclusive address. A notice es-
tablishing an address that a borrower must 
use to assert an error may be included with 
a different disclosure, such as on a notice of 
transfer, periodic statement, or coupon book. 
The notice is subject to the clear and con-
spicuous requirement in § 1024.32(a)(1). If a 
servicer establishes an address that a bor-
rower must use to assert an error, a servicer 
must provide that address to the borrower in 
any communication in which the servicer 
provides the borrower with contact informa-
tion for assistance from the servicer. 

3. Multiple offices. A servicer may designate 
multiple office addresses for receiving no-
tices of errors. However, a servicer is re-
quired to comply with the requirements of 
§ 1024.35 with respect to a notice of error re-
ceived at any such designated address re-
gardless of whether that specific address was 
provided to a specific borrower asserting an 
error. For example, a servicer may designate 
an address to receive notices of error for bor-
rowers located in California and a separate 
address to receive notices of errors for bor-
rowers located in Texas. If a borrower lo-
cated in California asserts an error through 
the address used by the servicer for bor-
rowers located in Texas, the servicer is still 
considered to have received a notice of error 
and must comply with the requirements of 
§ 1024.35. 

4. Internet intake of notices of error. A 
servicer may, but need not, establish a proc-
ess for receiving notices of error through 
email, Web site form, or other online intake 
methods. Any such online intake process 
shall be in addition to, and not in lieu of, 
any process for receiving notices of error by 
mail. The process or processes established by 

the servicer for receiving notices of error 
through an online intake method shall be 
the exclusive online intake process or proc-
esses for receiving notices of error. A 
servicer is not required to provide a separate 
notice to a borrower to establish a specific 
online intake process as an exclusive online 
process for receiving such notices of error. 

35(e) Response to notice of error. 
35(e)(1) Investigation and response require-

ments. 
Paragraph 35(e)(1)(i). 
1. Notices alleging multiple errors; separate re-

sponses permitted. A servicer may respond to 
a notice of error that alleges multiple errors 
through either a single response or separate 
responses that address each asserted error. 

Paragraph 35(e)(1)(ii). 
1. Different or additional errors; separate re-

sponses permitted. A servicer may provide the 
response required by § 1024.35(e)(1)(ii) for dif-
ferent or additional errors identified by the 
servicer in the same notice that responds to 
errors asserted by the borrower pursuant to 
§ 1024.35(e)(1)(i) or in a separate response that 
addresses the different or additional errors 
identified by the servicer. 

35(e)(3) Time limits. 
35(e)(3)(i) In general. 
Paragraph 35(e)(3)(i)(B). 
1. Foreclosure sale timing. If a servicer can-

not comply with its obligations pursuant to 
§ 1024.35(e) by the earlier of a foreclosure sale 
or 30 days after receipt of the notice of error, 
a servicer may cancel or postpone a fore-
closure sale, in which case the servicer would 
meet the time limit in § 1024.35(e)(3)(i)(B) by 
complying with the requirements of 
§ 1024.35(e) before the earlier of 30 days after 
receipt of the notice of error (excluding legal 
public holidays, Saturdays, and Sundays) or 
the date of the rescheduled foreclosure sale. 

35(e)(3)(ii) Extension of time limit. 
1. Notices alleging multiple errors; extension 

of time. A servicer may treat a notice of error 
that alleges multiple errors as separate no-
tices of error and may extend the time pe-
riod for responding to each asserted error for 
which an extension is permissible under 
§ 1024.35(e)(3)(ii). 

35(e)(4) Copies of documentation. 
1. Types of documents to be provided. A 

servicer is required to provide only those 
documents actually relied upon by the 
servicer to determine that no error occurred. 
Such documents may include documents re-
flecting information entered in a servicer’s 
collection system. For example, in response 
to an asserted error regarding payment allo-
cation, a servicer may provide a printed 
screen-capture showing amounts credited to 
principal, interest, escrow, or other charges 
in the servicer’s system for the borrower’s 
mortgage loan account. 

35(g) Requirements not applicable. 
35(g)(1) In general. 
Paragraph 35(g)(1)(i). 
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1. New and material information. A dispute 
between a borrower and a servicer with re-
spect to whether information was previously 
reviewed by a servicer or with respect to 
whether a servicer properly determined that 
information reviewed was not material to its 
determination of the existence of an error, 
does not itself constitute new and material 
information. 

Paragraph 35(g)(1)(ii). 
1. Examples of overbroad notices of error. The 

following are examples of notices of error 
that are overbroad: 

i. Assertions of errors regarding substan-
tially all aspects of a mortgage loan, includ-
ing errors relating to all aspects of mortgage 
origination, mortgage servicing, and fore-
closure, as well as errors relating to the 
crediting of substantially every borrower 
payment and escrow account transaction; 

ii. Assertions of errors in the form of a ju-
dicial action complaint, subpoena, or dis-
covery request that purports to require 
servicers to respond to each numbered para-
graph; and 

iii. Assertions of errors in a form that is 
not reasonably understandable or is included 
with voluminous tangential discussion or re-
quests for information, such that a servicer 
cannot reasonably identify from the notice 
of error any error for which § 1024.35 requires 
a response. 

35(h) Payment requirements prohibited. 
1. Borrower obligation to make payments. 

Section 1024.35(h) prohibits a servicer from 
requiring a borrower to make a payment 
that may be owed on a borrower’s account as 
a prerequisite to investigating or responding 
to a notice of error submitted by a borrower, 
but does not alter or otherwise affect a bor-
rower’s obligation to make payments owed 
pursuant to the terms of a mortgage loan. 
For example, if a borrower makes a monthly 
payment in February for a mortgage loan, 
but asserts an error relating to the servicer’s 
acceptance of the February payment, 
§ 1024.35(h) does not alter a borrower’s obliga-
tion to make a monthly payment that the 
borrower owes for March. A servicer, how-
ever, may not require that a borrower make 
the March payment as a condition for com-
plying with its obligations under § 1024.35 
with respect to the notice of error on the 
February payment. 

§ 1024.36—Requests for Information 

36(a) Information request. 
1. Borrower’s representative. An information 

request is submitted by a borrower if the in-
formation request is submitted by an agent 
of the borrower. A servicer may undertake 
reasonable procedures to determine if a per-
son that claims to be an agent of a borrower 
has authority from the borrower to act on 
the borrower’s behalf, for example, by requir-
ing that a person that claims to be an agent 
of the borrower provide documentation from 

the borrower stating that the purported 
agent is acting on the borrower’s behalf. 
Upon receipt of such documentation, the 
servicer shall treat the request for informa-
tion as having been submitted by the bor-
rower. 

2. Owner or assignee of a mortgage loan. A 
servicer complies with § 1024.36(d) by respond-
ing to an information request for the owner 
or assignee of a mortgage loan by identifying 
the person on whose behalf the servicer re-
ceives payments from the borrower. Al-
though investors or guarantors, including 
among others the Federal National Mortgage 
Association, the Federal Home Loan Mort-
gage Corporation, or the Government Na-
tional Mortgage Association, may be exposed 
to risks related to the mortgage loans held 
by a trust either in connection with an in-
vestment in securities issued by the trust or 
the issuance of a guaranty agreement to the 
trust, such investors or guarantors are not 
the owners or assignees of the mortgage 
loans solely as a result of their roles as such. 
In certain circumstances, however, a party 
such as a guarantor may assume multiple 
roles for a securitization transaction. For ex-
ample, the Federal National Mortgage Asso-
ciation may act as trustee, master servicer, 
and guarantor in connection with a 
securitization transaction in which a trust 
owns a mortgage loan subject to a request. 
In this example, because the Federal Na-
tional Mortgage Association is the trustee of 
the trust that owns the mortgage loan, a 
servicer complies with § 1024.36(d) by respond-
ing to a borrower’s request for information 
regarding the owner or assignee of the mort-
gage loan by providing the name of the trust, 
and the name, address, and appropriate con-
tact information for the Federal National 
Mortgage Association as the trustee. The fol-
lowing examples identify the owner or as-
signee for different forms of mortgage loan 
ownership: 

i. A servicer services a mortgage loan that 
is owned by the servicer, or an affiliate of 
the servicer, in portfolio. The servicer there-
fore receives the borrower’s payments on be-
half of itself or its affiliate. A servicer com-
plies with § 1024.36(d) by responding to a bor-
rower’s request for information regarding 
the owner or assignee of the mortgage loan 
with the name, address, and appropriate con-
tact information for the servicer or the affil-
iate, as applicable. 

ii. A servicer services a mortgage loan that 
has been securitized. In general, in a 
securitization transaction, a special purpose 
vehicle, such as a trust, is the owner or as-
signee of a mortgage loan. Thus, the servicer 
receives the borrower’s payments on behalf 
of the trust. If a securitization transaction is 
structured such that a trust is the owner or 
assignee of a mortgage loan and the trust is 
administered by an appointed trustee, a 
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servicer complies with § 1024.36(d) by respond-
ing to a borrower’s request for information 
regarding the owner or assignee of the mort-
gage loan by providing the borrower with the 
name of the trust and the name, address, and 
appropriate contract information for the 
trustee. Assume, for example, a mortgage 
loan is owned by Mortgage Loan Trust, Se-
ries ABC–1, for which XYZ Trust Company is 
the trustee. The servicer complies with 
§ 1024.36(d) by responding to a borrower’s re-
quest for information regarding the owner or 
assignee of the mortgage loan by identifying 
the owner as Mortgage Loan Trust, Series 
ABC–1, and providing the name, address, and 
appropriate contact information for XYZ 
Trust Company as the trustee. 

36(b) Contact information for borrowers to re-
quest information. 

1. Exclusive address not required. A servicer 
is not required to designate a specific ad-
dress that a borrower must use to request in-
formation. If a servicer does not designate a 
specific address that a borrower must use to 
request information, a servicer must respond 
to an information request received by any of-
fice of the servicer. 

2. Notice of an exclusive address. A notice es-
tablishing an address that a borrower must 
use to request information may be included 
with a different disclosure, such as on a no-
tice of transfer, periodic statement, or cou-
pon book. The notice is subject to the clear 
and conspicuous requirement in 
§ 1024.32(a)(1). If a servicer establishes an ad-
dress that a borrower must use to request in-
formation, a servicer must provide that ad-
dress to the borrower in any communication 
in which the servicer provides the borrower 
with contact information for assistance from 
the servicer. 

3. Multiple offices. A servicer may designate 
multiple office addresses for receiving infor-
mation requests. However, a servicer is re-
quired to comply with the requirements of 
§ 1024.36 with respect to an information re-
quest received at any such address regardless 
of whether that specific address was provided 
to a specific borrower requesting informa-
tion. For example, a servicer may designate 
an address to receive information requests 
for borrowers located in California and a sep-
arate address to receive information requests 
for borrowers located in Texas. If a borrower 
located in California requests information 
through the address used by the servicer for 
borrowers located in Texas, the servicer is 
still considered to have received an informa-
tion request and must comply with the re-
quirements of § 1024.36. 

4. Internet intake of information requests. A 
servicer may, but need not, establish a proc-
ess for receiving information requests 
through email, Web site form, or other on-
line intake methods. Any such online intake 
process shall be in addition to, and not in 
lieu of, any process for receiving information 

requests by mail. The process or processes 
established by the servicer for receiving in-
formation requests through an online intake 
method shall be the exclusive online intake 
process or processes for receiving informa-
tion requests. A servicer is not required to 
provide a separate notice to a borrower to es-
tablish a specific online intake process as an 
exclusive online process for receiving infor-
mation requests. 

36(d) Response to information request. 
36(d)(1) Investigation and response require-

ments. 
Paragraph 36(d)(1)(ii). 
1. Information not available. Information is 

not available if: 
i. The information is not in the servicer’s 

control or possession, or 
ii. The information cannot be retrieved in 

the ordinary course of business through rea-
sonable efforts. 

2. Examples. The following examples illus-
trate when information is available (or not 
available) to a servicer under 
§ 1024.36(d)(1)(ii): 

i. A borrower requests a copy of a tele-
phonic communication with a servicer. The 
servicer’s personnel have access in the ordi-
nary course of business to audio recording 
files with organized recordings or transcripts 
of borrower telephone calls and can identify 
the communication referred to by the bor-
rower through reasonable business efforts. 
The information requested by the borrower 
is available to the servicer. 

ii. A borrower requests information stored 
on electronic back-up media. Information on 
electronic back-up media is not accessible by 
the servicer’s personnel in the ordinary 
course of business without undertaking ex-
traordinary efforts to identify and restore 
the information from the electronic back-up 
media. The information requested by the 
borrower is not available to the servicer. 

iii. A borrower requests information stored 
at an offsite document storage facility. A 
servicer has a right to access documents at 
the offsite document storage facility and 
servicer personnel can access those docu-
ments through reasonable efforts in the ordi-
nary course of business. The information re-
quested by the borrower is available to the 
servicer assuming that the information can 
be found within the offsite documents with 
reasonable efforts. 

36(f) Requirements not applicable. 
36(f)(1) In general. 
Paragraph 36(f)(1)(i). 
1. A borrower’s request for a type of infor-

mation that can change over time is not sub-
stantially the same as a previous informa-
tion request for the same type of informa-
tion if the subsequent request covers a dif-
ferent time period than the prior request. 

Paragraph 36(f)(1)(ii). 
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1. Confidential, proprietary or privileged in-
formation. A request for confidential, propri-
etary or privileged information of a servicer 
is not an information request for which the 
servicer is required to comply with the re-
quirements of § 1024.36(c) and (d). Confiden-
tial, proprietary or privileged information 
may include information requests relating 
to, for example: 

i. Information regarding management or 
profitability of a servicer, including informa-
tion provided to investors in the servicer. 

ii. Compensation, bonuses, or personnel ac-
tions relating to servicer personnel, includ-
ing personnel responsible for servicing a bor-
rower’s mortgage loan account; 

iii. Records of examination reports, com-
pliance audits, borrower complaints, and in-
ternal investigations or external investiga-
tions; or 

iv. Information protected by the attorney- 
client privilege. 

Paragraph 36(f)(1)(iii). 
1. Examples of irrelevant information. The 

following are examples of irrelevant infor-
mation: 

i. Information that relates to the servicing 
of mortgage loans other than a borrower’s 
mortgage loan, including information re-
ported to the owner of a mortgage loan re-
garding individual or aggregate collections 
for mortgage loans owned by that entity; 

ii. The servicer’s training program for 
servicing personnel; 

iii. The servicer’s servicing program guide; 
or 

iv. Investor instructions or requirements 
for servicers regarding criteria for negoti-
ating or approving any program with a bor-
rower, including any loss mitigation option. 

Paragraph 36(f)(1)(iv). 
1. Examples of overbroad or unduly burden-

some requests for information. The following 
are examples of requests for information 
that are overbroad or unduly burdensome: 

i. Requests for information that seek docu-
ments relating to substantially all aspects of 
mortgage origination, mortgage servicing, 
mortgage sale or securitization, and fore-
closure, including, for example, requests for 
all mortgage loan file documents, recorded 
mortgage instruments, servicing informa-
tion and documents, and sale or 
securitization information and documents; 

ii. Requests for information that are not 
reasonably understandable or are included 
with voluminous tangential discussion or as-
sertions of errors; 

iii. Requests for information that purport 
to require servicers to provide information 
in specific formats, such as in a transcript, 
letter form in a columnar format, or spread-
sheet, when such information is not ordi-
narily stored in such format; and 

iv. Requests for information that are not 
reasonably likely to assist a borrower with 
the borrower’s account, including, for exam-

ple, a request for copies of the front and back 
of all physical payment instruments (such as 
checks, drafts, or wire transfer confirma-
tions) that show payments made by the bor-
rower to the servicer and payments made by 
a servicer to an owner or assignee of a mort-
gage loan. 

§ 1024.37—Force-Placed Insurance 

37(a) Definition of force-placed insurance. 
37(a)(2) Types of insurance not considered 

force-placed insurance. 
Paragraph 37(a)(2)(iii). 
1. Servicer’s discretion. Hazard insurance 

paid by a servicer at its discretion refers to 
circumstances in which a servicer pays a 
borrower’s hazard insurance even though the 
servicer is not required by § 1024.17(k)(1), (2), 
or (5) to do so. 

37(b) Basis for charging force-placed insur-
ance. 

1. Reasonable basis to believe. Section 
§ 1024.37(b) prohibits a servicer from assessing 
on a borrower a premium charge or fee re-
lated to force-placed insurance unless the 
servicer has a reasonable basis to believe 
that the borrower has failed to comply with 
the loan contract’s requirement to maintain 
hazard insurance. Information about a bor-
rower’s hazard insurance received by a 
servicer from the borrower, the borrower’s 
insurance provider, or the borrower’s insur-
ance agent, may provide a servicer with a 
reasonable basis to believe that the borrower 
has either complied with or failed to comply 
with the loan contract’s requirement to 
maintain hazard insurance. If a servicer re-
ceives no such information, the servicer may 
satisfy the reasonable basis to believe stand-
ard if the servicer acts with reasonable dili-
gence to ascertain a borrower’s hazard insur-
ance status and does not receive from the 
borrower, or otherwise have evidence of in-
surance coverage as provided in 
§ 1024.37(c)(1)(iii). A servicer that complies 
with the notification requirements set forth 
in § 1024.37(c)(1)(i) and (ii) has acted with rea-
sonable diligence. 

37(c) Requirements before charging borrower 
for force-placed insurance. 

37(c)(1) In general. 
Paragraph 37(c)(1)(i). 
1. Assessing premium charge or fee. Subject 

to the requirements of § 1024.37(c)(1)(i) 
through (iii), if not prohibited by State or 
other applicable law, a servicer may charge 
a borrower for force-placed insurance the 
servicer purchased, retroactive to the first 
day of any period of time in which the bor-
rower did not have hazard insurance in place. 

Paragraph 37(c)(1)(iii). 
1. Extension of time. Applicable law, such as 

State law or the terms and conditions of a 
borrower’s insurance policy, may provide for 
an extension of time to pay the premium on 
a borrower’s hazard insurance after the due 
date. If a premium payment is made within 
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such time, and the insurance company ac-
cepts the payment with no lapse in insurance 
coverage, then the borrower’s hazard insur-
ance is deemed to have had hazard insurance 
coverage continuously for purposes of 
§ 1024.37(c)(1)(iii). 

2. Evidence demonstrating insurance. As evi-
dence of continuous hazard insurance cov-
erage that complies with the loan contract’s 
requirements, a servicer may require a copy 
of the borrower’s hazard insurance policy 
declaration page, the borrower’s insurance 
certificate, the borrower’s insurance policy, 
or other similar forms of written confirma-
tion. A servicer may reject evidence of haz-
ard insurance coverage submitted by the bor-
rower if neither the borrower’s insurance 
provider nor insurance agent provides con-
firmation of the insurance information sub-
mitted by the borrower, or if the terms and 
conditions of the borrower’s hazard insur-
ance policy do not comply with the bor-
rower’s loan contract requirements. 

Paragraph 37(c)(2)(v). 
1. Identifying type of hazard insurance. If the 

terms of a mortgage loan contract requires a 
borrower to purchase both a homeowners’ in-
surance policy and a separate hazard insur-
ance policy to insure against loss resulting 
from hazards not covered under the bor-
rower’s homeowners’ insurance policy, a 
servicer must disclose whether it is the bor-
rower’s homeowners’ insurance policy or the 
separate hazard insurance policy for which it 
lacks evidence of coverage to comply with 
§ 1024.37(c)(2)(v). 

37(d) Reminder notice. 
37(d)(1) In general. 
1. When a servicer is required to deliver or 

place in the mail the written notice pursuant 
to § 1024.37(d)(1), the content of the reminder 
notice will be different depending on the in-
surance information the servicer has re-
ceived from the borrower. For example: 

i. Assume that, on June 1, the servicer 
places in the mail the written notice re-
quired by § 1024.37(c)(1)(i) to Borrower A. The 
servicer does not receive any insurance in-
formation from Borrower A. The servicer 
must deliver to Borrower A or place in the 
mail a reminder notice, with the information 
required by § 1024.37(d)(2)(i), at least 30 days 
after June 1 and at least 15 days before the 
servicer charges Borrower A for force-placed 
insurance. 

ii. Assume the same example, except that 
Borrower A provides the servicer with insur-
ance information on June 18, but the servicer 
cannot verify that Borrower A has hazard in-
surance in place continuously based on the 
information Borrower A provided (e.g., the 
servicer cannot verify that Borrower A had 
coverage between June 10 and June 15). The 
servicer must either deliver to Borrower A or 
place in the mail a reminder notice, with the 
information required by in § 1024.37(d)(2)(ii), 
at least 30 days after June 1 and at least 15 

days before charging Borrower A for force- 
placed insurance it obtains for the period be-
tween June 10 and June 15. 

37(d)(2) Content of reminder notice. 
37(d)(2)(i) Servicer receiving no insurance in-

formation. 
Paragraph 37(d)(2)(i)(D). 
1. Reasonable estimate of the cost of force- 

placed insurance. Differences between the 
amount of the estimated cost disclosed under 
§ 1024.37(d)(2)(i)(D) and the actual cost later 
assessed to the borrower are permissible, so 
long as the estimated cost is based on the in-
formation reasonably available to the 
servicer at the time the disclosure is pro-
vided. For example, a mortgage investor’s re-
quirements may provide that the amount of 
coverage for force-placed insurance depends 
on the borrower’s delinquency status (the 
number of days the borrower’s mortgage 
payment is past due). The amount of cov-
erage affects the cost of force-placed insur-
ance. A servicer that provides an estimate of 
the cost of force-placed insurance based on 
the borrower’s delinquency status at the 
time the disclosure is made complies with 
§ 1024.37(d)(2)(i)(D). 

37(d)(4) Updating notice with borrower infor-
mation. 

1. Reasonable time. A servicer may have to 
prepare the written notice required by 
§ 1024.37(c)(1)(ii) in advance of delivering or 
placing the notice in the mail. If the notice 
has already been put into production, the 
servicer is not required to update the notice 
with new insurance information received 
about the borrower so long as the written no-
tice was put into production within a reason-
able time prior to the servicer delivering or 
placing the notice in the mail. For purposes 
of § 1024.37(d)(4), five days (excluding legal 
holidays, Saturdays, and Sundays) is a rea-
sonable time. 

37(e) Renewal or replacing force-placed insur-
ance. 

37(e)(1) In general. 
1. For purposes of § 1024.37(e)(1), as evidence 

that the borrower has purchased hazard in-
surance coverage that complies with the 
loan contract’s requirements, a servicer may 
require a borrower to provide a form of writ-
ten confirmation as described in comment 
37(c)(1)(iii)–2, and may reject evidence of cov-
erage submitted by the borrower for the rea-
sons described in comment 37(c)(1)(iii)–2. 

37(e)(1)(iii) Charging before end of notice pe-
riod. 

1. Example. Section 1024.37(e)(1)(iii) permits 
a servicer to assess on a borrower a premium 
charge or fee related to renewing or replac-
ing existing force-placed insurance promptly 
after the servicer receives evidence dem-
onstrating that the borrower lacked hazard 
insurance coverage in compliance with the 
loan contract’s requirements to maintain 
hazard insurance for any period of time fol-
lowing the expiration of the existing force- 
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placed insurance. To illustrate, assume that 
on January 2, the servicer sends the notice 
required by § 1024.37(e)(1)(i). At 12:01 a.m. on 
January 12, the existing force-placed insur-
ance the servicer had purchased on the bor-
rower’s property expires and the servicer re-
places the expired force-placed insurance 
policy with a new policy. On February 5, the 
servicer receives evidence demonstrating the 
borrower has hazard insurance effective 
since 12:01 a.m. on January 31. The servicer 
may charge the borrower for force-placed in-
surance covering the period from 12:01 a.m. 
January 12 to 12:01 a.m. January 31, as early 
as February 5. 

Paragraph 37(e)(2)(vii). 
1. Reasonable estimate of the cost of force- 

placed insurance. The reasonable estimate re-
quirement set forth in § 1024.37(e)(2)(vii) is 
the same reasonable estimate requirement 
set forth in § 1024.37(d)(2)(i)(D). See comment 
37(d)(2)(i)(D)–1 regarding the reasonable esti-
mate. 

37(g) Cancellation of force-placed insurance. 
Paragraph 37(g)(2). 
1. Period of overlapping insurance coverage. 

Section 1024.37(g)(2) requires a servicer to re-
fund to a borrower all force-placed insurance 
premium charges and related fees paid by the 
borrower for any period of overlapping insur-
ance coverage and remove from the bor-
rower’s account all force-placed insurance 
charges and related fees for such period. A 
period of overlapping insurance coverage 
means the period of time during which the 
force-placed insurance purchased by a 
servicer and the hazard insurance purchased 
by a borrower were in effect at the same 
time. 

Section 1024.38—General Servicing Policies, 
Procedures, and Requirements 

38(a) Reasonable policies and procedures. 
1. Policies and procedures. A servicer may 

determine the specific policies and proce-
dures it will adopt and the methods by which 
it will implement those policies and proce-
dures so long as they are reasonably de-
signed to achieve the objectives set forth in 
§ 1024.38(b). A servicer has flexibility to de-
termine such policies and procedures and 
methods in light of the size, nature, and 
scope of the servicer’s operations, including, 
for example, the volume and aggregate un-
paid principal balance of mortgage loans 
serviced, the credit quality, including the de-
fault risk, of the mortgage loans serviced, 
and the servicer’s history of consumer com-
plaints. 

2. Procedures used. The term ‘‘procedures’’ 
refers to the actual practices followed by a 
servicer for achieving the objectives set 
forth in § 1024.38(b). 

38(b) Objectives. 
38(b)(1) Accessing and providing timely and 

accurate information. 
Paragraph 38(b)(1)(ii). 

1. Errors committed by service providers. A 
servicer’s policies and procedures must be 
reasonably designed to provide for promptly 
obtaining information from service providers 
to facilitate achieving the objective of cor-
recting errors resulting from actions of serv-
ice providers, including obligations arising 
pursuant to § 1024.35. 

Paragraph 38(b)(1)(iv). 
1. Accurate and current information for own-

ers or assignees of mortgage loans relating to 
loan modifications. The relevant current in-
formation to owners or assignees of mort-
gage loans includes, among other things, in-
formation about a servicer’s evaluation of 
borrowers for loss mitigation options and a 
servicer’s agreements with borrowers on loss 
mitigation options, including loan modifica-
tions. Such information includes, for exam-
ple, information regarding the date, terms, 
and features of loan modifications, the com-
ponents of any capitalized arrears, the 
amount of any servicer advances, and any as-
sumptions regarding the value of a property 
used in evaluating any loss mitigation op-
tions. 

38(b)(2) Properly evaluating loss mitigation 
applications. 

Paragraph 38(b)(2)(ii). 
1. Means of identifying all available loss miti-

gation options. Servicers must develop poli-
cies and procedures that are reasonably de-
signed to enable servicer personnel to iden-
tify all loss mitigation options available for 
mortgage loans currently serviced by the 
mortgage servicer. For example, a servicer’s 
policies and procedures must be reasonably 
designed to address how a servicer specifi-
cally identifies, with respect to each owner 
or assignee, all of the loss mitigation options 
that the servicer may consider when evalu-
ating any borrower for a loss mitigation op-
tion and the criteria that should be applied 
by a servicer when evaluating a borrower for 
such options. In addition, a servicer’s poli-
cies and procedures must be reasonably de-
signed to address how the servicer will apply 
any specific thresholds for eligibility for a 
particular loss mitigation option established 
by an owner or assignee of a mortgage loan 
(e.g., if the owner or assignee requires that a 
servicer only make a particular loss mitiga-
tion option available to a certain percentage 
of the loans that the servicer services for 
that owner or assignee, then the servicer’s 
policies and procedures must be reasonably 
designed to determine in advance how the 
servicer will apply that threshold to those 
mortgage loans). A servicer’s policies and 
procedures must also be reasonably designed 
to ensure that such information is readily 
accessible to the servicer personnel involved 
with loss mitigation, including personnel 
made available to the borrower as described 
in § 1024.40. 

Paragraph 38(b)(2)(v). 
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1. Owner or assignee requirements. A servicer 
must have policies and procedures reason-
ably designed to evaluate a borrower for a 
loss mitigation option consistent with any 
owner or assignee requirements, even where 
the requirements of § 1024.41 may be inappli-
cable. For example, an owner or assignee 
may require that a servicer implement cer-
tain procedures to review a loss mitigation 
application submitted by a borrower less 
than 37 days before a foreclosure sale. Fur-
ther, an owner or assignee may require that 
a servicer implement certain procedures to 
re-evaluate a borrower who has dem-
onstrated a material change in the bor-
rower’s financial circumstances for a loss 
mitigation option after the servicer’s initial 
evaluation. A servicer must have policies 
and procedures reasonably designed to im-
plement these requirements even if such loss 
mitigation evaluations may not be required 
pursuant to § 1024.41. 

38(b)(4) Facilitating transfer of information 
during servicing transfers. 

Paragraph 38(b)(4)(i). 
1. Electronic document transfers. A trans-

feror servicer’s policies and procedures may 
provide for transferring documents and in-
formation electronically, provided that the 
transfer is conducted in a manner that is 
reasonably designed to ensure the accuracy 
of the information and documents trans-
ferred and that enables a transferee servicer 
to comply with its obligations to the owner 
or assignee of the loan and with applicable 
law. For example, a transferor servicer must 
have policies and procedures reasonably de-
signed to ensure that data can be properly 
and promptly boarded by a transferee 
servicer’s electronic systems and that all 
necessary documents and information are 
available to, and can be appropriately identi-
fied by, a transferee servicer. 

2. Loss mitigation documents. A transferor 
servicer’s policies and procedures must be 
reasonably designed to ensure that the 
transfer includes any information reflecting 
the current status of discussions with a bor-
rower regarding loss mitigation options, any 
agreements entered into with a borrower on 
a loss mitigation option, and any analysis by 
a servicer with respect to potential recovery 
from a non-performing mortgage loan, as ap-
propriate. 

Paragraph 38(b)(4)(ii). 
1. Missing loss mitigation documents and in-

formation. A transferee servicer must have 
policies and procedures reasonably designed 
to ensure, in connection with a servicing 
transfer, that the transferee servicer re-
ceives information regarding any loss miti-
gation discussions with a borrower, includ-
ing any copies of loss mitigation agree-
ments. Further, the transferee servicer’s 
policies and procedures must address obtain-
ing any such missing information or docu-
ments from a transferor servicer before at-

tempting to obtain such information from a 
borrower. For example, assume a servicer re-
ceives documents or information from a 
transferor servicer indicating that a bor-
rower has made payments consistent with a 
trial or permanent loan modification but has 
not received information about the existence 
of a trial or permanent loan modification 
agreement. The servicer must have policies 
and procedures reasonably designed to iden-
tify whether any such loan modification 
agreement exists with the transferor servicer 
and to obtain any such agreement from the 
transferor servicer. 

38(b)(5) Informing borrowers of written error 
resolution and information request procedures. 

1. Manner of informing borrowers. A servicer 
may comply with the requirement to main-
tain policies and procedures reasonably de-
signed to inform borrowers of the procedures 
for submitting written notices of error set 
forth in § 1024.35 and written information re-
quests set forth in § 1024.36 by informing bor-
rowers, through a notice (mailed or delivered 
electronically) or a Web site. For example, a 
servicer may comply with § 1024.38(b)(5) by 
including in the periodic statement required 
pursuant to § 1026.41 a brief statement in-
forming borrowers that borrowers have cer-
tain rights under Federal law related to re-
solving errors and requesting information 
about their account, and that they may 
learn more about their rights by contacting 
the servicer, and a statement directing bor-
rowers to a Web site that provides a descrip-
tion of the procedures set forth in §§ 1024.35 
and 1024.36. Alternatively, a servicer may 
also comply with § 1024.38(b)(5) by including a 
description of the procedures set forth in 
§§ 1024.35 and 1024.36 in the written notice re-
quired by § 1024.35(c) and § 1024.36(b). 

2. Oral complaints and requests. A servicer’s 
policies and procedures must be reasonably 
designed to provide information to borrowers 
who are not satisfied with the resolution of 
a complaint or request for information sub-
mitted orally about the procedures for sub-
mitting written notices of error set forth in 
§ 1024.35 and for submitting written requests 
for information set forth in § 1024.36. 

38(c) Standard requirements. 
38(c)(1)Record retention. 
1. Methods of retaining records. Retaining 

records that document actions taken with 
respect to a borrower’s mortgage loan ac-
count does not necessarily mean actual 
paper copies of documents. The records may 
be retained by any method that reproduces 
the records accurately (including computer 
programs) and that ensures that the servicer 
can easily access the records (including a 
contractual right to access records possessed 
by another entity). 

38(c)(2) Servicing file. 
1. Timing. A servicer complies with 

§ 1024.38(c)(2) if it maintains information in a 
manner that facilitates compliance with 
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§ 1024.38(c)(2) beginning on or after January 
10, 2014. A servicer is not required to comply 
with § 1024.38(c)(2) with respect to informa-
tion created prior to January 10, 2014. For ex-
ample, if a mortgage loan was originated on 
January 1, 2013, a servicer is not required by 
§ 1024.38(c)(2) to maintain information re-
garding transactions credited or debited to 
that mortgage loan account in any par-
ticular manner for payments made prior to 
January 10, 2014. However, for payments 
made on or after January 10, 2014, a servicer 
must maintain such information in a manner 
that facilitates compiling such information 
into a servicing file within five days. 

2. Borrower requests for servicing file. Sec-
tion 1024.38(c)(2) does not confer upon any 
borrower an independent right to access in-
formation contained in the servicing file. 
Upon receipt of a borrower’s request for a 
servicing file, a servicer shall provide the 
borrower with a copy of the information con-
tained in the servicing file for the borrower’s 
mortgage loan, subject to the procedures and 
limitations set forth in § 1024.36. 

Paragraph 38(c)(2)(iv). 
1. Report of data fields. A report of the data 

fields relating to a borrower’s mortgage loan 
account created by the servicer’s electronic 
systems in connection with servicing prac-
tices means a report listing the relevant 
data fields by name, populated with any spe-
cific data relating to the borrower’s mort-
gage loan account. Examples of data fields 
relating to a borrower’s mortgage loan ac-
count created by the servicer’s electronic 
systems in connection with servicing prac-
tices include fields used to identify the 
terms of the borrower’s mortgage loan, fields 
used to identify the occurrence of automated 
or manual collection calls, fields reflecting 
the evaluation of a borrower for a loss miti-
gation option, fields used to identify the 
owner or assignee of a mortgage loan, and 
any credit reporting history. 

§ 1024.39—Early Intervention Requirements for 
Certain Borrowers 

39(a) Live contact. 
1. Delinquency. A borrower is delinquent for 

purposes of § 1024.39 as follows: 
i. Delinquency begins on the day a pay-

ment sufficient to cover principal, interest, 
and, if applicable, escrow for a given billing 
cycle is due and unpaid, even if the borrower 
is afforded a period after the due date to pay 
before the servicer assesses a late fee. For 
example, if a payment due date is January 1 
and the amount due is not fully paid during 
the 36-day period after January 1, the 
servicer must establish or make good faith 
efforts to establish live contact not later 
than 36 days after January 1—i.e., by Feb-
ruary 6. 

ii. A borrower who is performing as agreed 
under a loss mitigation option designed to 
bring the borrower current on a previously 

missed payment is not delinquent for pur-
poses of § 1024.39. 

iii. During the 60-day period beginning on 
the effective date of transfer of the servicing 
of any mortgage loan, a borrower is not de-
linquent for purposes of § 1024.39 if the trans-
feree servicer learns that the borrower has 
made a timely payment that has been mis-
directed to the transferor servicer and the 
transferee servicer documents its files ac-
cordingly. See § 1024.33(c)(1) and comment 
33(c)(1)–2. 

iv. A servicer need not establish live con-
tact with a borrower unless the borrower is 
delinquent during the 36 days after a pay-
ment due date. If the borrower satisfies a 
payment in full before the end of the 36-day 
period, the servicer need not establish live 
contact with the borrower. For example, if a 
borrower misses a January 1 due date but 
makes that payment on February 1, a 
servicer need not establish or make good 
faith efforts to establish live contact by Feb-
ruary 6. 

2. Establishing live contact. Live contact 
provides servicers an opportunity to discuss 
the circumstances of a borrower’s delin-
quency. Live contact with a borrower in-
cludes telephoning or conducting an in-per-
son meeting with the borrower, but not leav-
ing a recorded phone message. A servicer 
may, but need not, rely on live contact es-
tablished at the borrower’s initiative to sat-
isfy the live contact requirement in 
§ 1024.39(a). Good faith efforts to establish 
live contact consist of reasonable steps 
under the circumstances to reach a borrower 
and may include telephoning the borrower 
on more than one occasion or sending writ-
ten or electronic communication encour-
aging the borrower to establish live contact 
with the servicer. 

3. Promptly inform if appropriate. 
i. Servicer’s determination. It is within a 

servicer’s reasonable discretion to determine 
whether informing a borrower about the 
availability of loss mitigation options is ap-
propriate under the circumstances. The fol-
lowing examples demonstrate when a 
servicer has made a reasonable determina-
tion regarding the appropriateness of pro-
viding information about loss mitigation op-
tions. 

A. A servicer provides information about 
the availability of loss mitigation options to 
a borrower who notifies a servicer during 
live contact of a material adverse change in 
the borrower’s financial circumstances that 
is likely to cause the borrower to experience 
a long-term delinquency for which loss miti-
gation options may be available. 

B. A servicer does not provide information 
about the availability of loss mitigation op-
tions to a borrower who has missed a Janu-
ary 1 payment and notified the servicer that 
full late payment will be transmitted to the 
servicer by February 15. 
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ii. Promptly inform. If appropriate, a 
servicer may inform borrowers about the 
availability of loss mitigation options oral-
ly, in writing, or through electronic commu-
nication, but the servicer must provide such 
information promptly after the servicer es-
tablishes live contact. A servicer need not 
notify a borrower about any particular loss 
mitigation options at this time; if appro-
priate, a servicer need only inform borrowers 
generally that loss mitigation options may 
be available. If appropriate, a servicer may 
satisfy the requirement in § 1024.39(a) to in-
form a borrower about loss mitigation op-
tions by providing the written notice re-
quired by § 1024.39(b)(1), but the servicer must 
provide such notice promptly after the 
servicer establishes live contact. 

4. Borrower’s representative. Section 1024.39 
does not prohibit a servicer from satisfying 
the requirements § 1024.39 by establishing 
live contact with and, if applicable, pro-
viding information about loss mitigation op-
tions to a person authorized by the borrower 
to communicate with the servicer on the 
borrower’s behalf. A servicer may undertake 
reasonable procedures to determine if a per-
son that claims to be an agent of a borrower 
has authority from the borrower to act on 
the borrower’s behalf, for example, by requir-
ing a person that claims to be an agent of 
the borrower provide documentation from 
the borrower stating that the purported 
agent is acting on the borrower’s behalf. 

39(b) Written notice. 
39(b)(1) Notice required. 
1. Delinquency. For guidance on the cir-

cumstances under which a borrower is delin-
quent for purposes of § 1024.39, see comment 
39(a)–1. For example, if a payment due date 
is January 1 and the payment remains un-
paid during the 45-day period after January 
1, the servicer must provide the written no-
tice within 45 days after January 1—i.e., by 
February 15. However, if a borrower satisfies 
a late payment in full before the end of the 
45-day period, the servicer need not provide 
the written notice. For example, if a bor-
rower misses a January 1 due date but makes 
that payment on February 1, a servicer need 
not provide the written notice by February 
15. 

2. Frequency of the written notice. A servicer 
need not provide the written notice under 
§ 1024.39(a) more than once during a 180-day 
period beginning on the date on which the 
written notice is provided. For example, a 
borrower has a payment due on March 1. The 
amount due is not fully paid during the 45 
days after March 1 and the servicer provides 
the written notice within 45 days after 
March 1—i.e., by April 15. If the borrower 
subsequently fails to make a payment due 
April 1 and the amount due is not fully paid 
during the 45 days after April 1, the servicer 
need not provide the written notice again 

during the 180-day period beginning on April 
15. 

3. Borrower’s representative. See comment 
39(a)–4. 

4. Relationship to § 1024.39(a). The written 
notice required under § 1024.39(b)(1) must be 
provided even if the servicer provided infor-
mation about loss mitigation and foreclosure 
previously during an oral communication 
with the borrower under § 1024.39(a). 

39(b)(2) Content of the written notice. 
1. Minimum requirements. Section 

1024.39(b)(2) contains minimum content re-
quirements for the written notice. A servicer 
may provide additional information that the 
servicer determines would be helpful or 
which may be required by applicable law or 
the owner or assignee of the mortgage loan. 

2. Format. Any color, number of pages, size 
and quality of paper, size and type of print, 
and method of reproduction may be used, 
provided each of the statements required by 
§ 1024.39(b)(2) satisfies the clear and con-
spicuous standard in § 1024.32(a)(1). 

3. Delivery. A servicer may satisfy the re-
quirement to provide the written notice by 
combining other notices that satisfy the con-
tent requirements of § 1024.39(b)(2) into a sin-
gle mailing, provided each of the statements 
required by § 1024.39(b)(2) satisfies the clear 
and conspicuous standard in § 1024.32(a)(1). 

Paragraph 39(b)(2)(iii). 
1. Number of examples. Section 

1024.39(b)(2)(iii) does not require that a spe-
cific number of examples be disclosed, but 
borrowers are likely to benefit from exam-
ples of options that would permit them to re-
tain ownership of their home and examples 
of options that may require borrowers to end 
their ownership to avoid foreclosure. The 
servicer may include a generic list of loss 
mitigation options that it offers to bor-
rowers. The servicer may include a state-
ment that not all borrowers will qualify for 
the listed options. 

2. Brief description. An example of a loss 
mitigation option may be described in one or 
more sentences. If a servicer offers a loss 
mitigation option comprising several loss 
mitigation programs, the servicer may pro-
vide a generic description of the option with-
out providing detailed descriptions of each 
program. For example, if the servicer offers 
several loan modification programs, the 
servicer may provide a generic description of 
‘‘loan modification.’’ 

Paragraph 39(b)(2)(iv). 
1. Explanation of how the borrower may ob-

tain more information about loss mitigation op-
tions. A servicer may comply with 
§ 1024.39(b)(2)(iv) by directing the borrower to 
contact the servicer for more detailed infor-
mation on how to apply for loss mitigation 
options. For example, a general statement 
such as, ‘‘contact us for instructions on how 
to apply’’ would satisfy the requirement to 
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inform the borrower how to obtain more in-
formation about loss mitigation options. 
However, to expedite the borrower’s timely 
application for any loss mitigation options, 
servicers may provide more detailed instruc-
tions, such as by listing representative docu-
ments the borrower should make available to 
the servicer (such as tax filings or income 
statements), and an estimate of how quickly 
the servicer expects to evaluate a completed 
application and make a decision on loss 
mitigation options. Servicers may also sup-
plement the written notice required by 
§ 1024.39(b)(1) with a loss mitigation applica-
tion form. 

39(c) Conflicts with other law. 
1. Borrowers in bankruptcy. Section 1024.39 

does not require a servicer to communicate 
with a borrower in a manner that would be 
inconsistent with applicable bankruptcy law 
or a court order in a bankruptcy case. To the 
extent permitted by such law or court order, 
servicers may adapt the requirements of 
§ 1024.39 in any manner that would permit 
them to notify borrowers of loss mitigation 
options. 

§ 1024.40—Continuity of Contact 

40(a) In general. 
1. Delinquent borrower. A borrower is not 

considered delinquent if the borrower has re-
financed the mortgage loan, paid off the 
mortgage loan, brought the mortgage loan 
current by paying all amounts owed in ar-
rears, or if title to the borrower’s property 
has been transferred to a new owner through, 
for example, a deed-in-lieu of foreclosure, a 
sale of the borrower’s property, including, as 
applicable, a short sale, or a foreclosure sale. 
For purposes of responding to a borrower’s 
inquiries and assisting a borrower with loss 
mitigation options, the term ‘‘borrower’’ in-
cludes a person authorized by the borrower 
to act on the borrower’s behalf. A servicer 
may undertake reasonable procedures to de-
termine if a person that claims to be an 
agent of a borrower has authority from the 
borrower to act on the borrower’s behalf, for 
example by requiring that a person who 
claims to be an agent of the borrower pro-
vide documentation from the borrower stat-
ing that the purported agent is acting on the 
borrower’s behalf. 

2. Assignment of personnel. A servicer has 
discretion to determine whether to assign a 
single person or a team of personnel to re-
spond to a delinquent borrower. The per-
sonnel a servicer assigns to the borrower as 
described in § 1024.40(a)(1) may be single-pur-
pose or multi-purpose personnel. Single-pur-
pose personnel are personnel whose primary 
responsibility is to respond to a delinquent 
borrower’s inquiries, and as applicable, assist 
the borrower with available loss mitigation 
options. Multi-purpose personnel can be per-
sonnel that do not have a primary responsi-
bility at all, or personnel for whom respond-

ing to a delinquent borrower’s inquiries, and 
as applicable, assisting the borrower with 
available loss mitigation options is not the 
personnel’s primary responsibility. If the de-
linquent borrower files for bankruptcy, a 
servicer may assign personnel with special-
ized knowledge in bankruptcy law to assist 
the borrower. 

3. Delinquency. For purposes of § 1024.40(a), 
delinquency begins on the day a payment 
sufficient to cover principal, interest, and, if 
applicable, escrow for a given billing cycle is 
due and unpaid, even if the borrower is af-
forded a period after the due date to pay be-
fore the servicer assesses a late fee. See the 
example set forth in comment 39(a)–1.i. 

§ 1024.41—Loss mitigation options. 

41(b) Receipt of a loss mitigation application. 
41(b)(1) Complete loss mitigation application. 
1. In general. A servicer has flexibility to 

establish its own application requirements 
and to decide the type and amount of infor-
mation it will require from borrowers apply-
ing for loss mitigation options. 

2. When an inquiry or prequalification request 
becomes an application. A servicer is encour-
aged to provide borrowers with information 
about loss mitigation programs. If in giving 
information to the borrower, the borrower 
expresses an interest in applying for a loss 
mitigation option and provides information 
the servicer would evaluate in connection 
with a loss mitigation application, the bor-
rower’s inquiry or prequalification request 
has become a loss mitigation application. A 
loss mitigation application is considered ex-
pansively and includes any 
‘‘prequalification’’ for a loss mitigation op-
tion. For example, if a borrower requests 
that a servicer determine if the borrower is 
‘‘prequalified’’ for a loss mitigation program 
by evaluating the borrower against prelimi-
nary criteria to determine eligibility for a 
loss mitigation option, the request con-
stitutes a loss mitigation application. 

3. Examples of inquiries that are not applica-
tions. The following examples illustrate situ-
ations in which only an inquiry has taken 
place and no loss mitigation application has 
been submitted: 

i. A borrower calls to ask about loss miti-
gation options and servicer personnel explain 
the loss mitigation options available to the 
borrower and the criteria for determining 
the borrower’s eligibility for any such loss 
mitigation option. The borrower does not, 
however, provide any information that a 
servicer would consider for evaluating a loss 
mitigation application. 

ii. A borrower calls to ask about the proc-
ess for applying for a loss mitigation option 
but the borrower does not provide any infor-
mation that a servicer would consider for 
evaluating a loss mitigation application. 

4. Diligence requirements. Although a 
servicer has flexibility to establish its own 
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requirements regarding the documents and 
information necessary for a loss mitigation 
application, the servicer must act with rea-
sonable diligence to collect information 
needed to complete the application. Further, 
a servicer must request information nec-
essary to make a loss mitigation application 
complete promptly after receiving the loss 
mitigation application. Reasonable diligence 
includes, without limitation, the following 
actions: 

i. A servicer requires additional informa-
tion from the applicant, such as an address 
or a telephone number to verify employ-
ment; the servicer contacts the applicant 
promptly to obtain such information after 
receiving a loss mitigation application; and 

ii. Servicing for a mortgage loan is trans-
ferred to a servicer and the borrower makes 
an incomplete loss mitigation application to 
the transferee servicer after the transfer; the 
transferee servicer reviews documents pro-
vided by the transferor servicer to determine 
if information required to make the loss 
mitigation application complete is contained 
within documents transferred by the trans-
feror servicer to the servicer. 

5. Information not in the borrower’s control. 
A loss mitigation application is complete 
when a borrower provides all information re-
quired from the borrower notwithstanding 
that additional information may be required 
by a servicer that is not in the control of a 
borrower. For example, if a servicer requires 
a consumer report for a loss mitigation eval-
uation, a loss mitigation application is con-
sidered complete if a borrower has submitted 
all information required from the borrower 
without regard to whether a servicer has ob-
tained a consumer report that a servicer has 
requested from a consumer reporting agency. 

41(c) Review of loss mitigation applications. 
41(c)(1) Complete loss mitigation application. 
1. Definition of ‘‘evaluation.’’ The conduct of 

a servicer’s evaluation with respect to any 
loss mitigation option is in the sole discre-
tion of a servicer. A servicer meets the re-
quirements of § 1024.41(c)(1)(i) if the servicer 
makes a determination regarding the bor-
rower’s eligibility for a loss mitigation pro-
gram. Consistent with § 1024.41(a), because 
nothing in section 1024.41 should be con-
strued to permit a borrower to enforce the 
terms of any agreement between a servicer 
and the owner or assignee of a mortgage 
loan, including with respect to the evalua-
tion for, or provision of, any loss mitigation 
option, § 1024.41(c)(1) does not require that an 
evaluation meet any standard other than the 
discretion of the servicer. 

2. Loss mitigation options available to a bor-
rower. The loss mitigation options available 
to a borrower are those options offered by an 
owner or assignee of the borrower’s mort-
gage loan. Loss mitigation options adminis-
tered by a servicer for an owner or assignee 
of a mortgage loan other than the owner or 

assignee of the borrower’s mortgage loan are 
not available to the borrower solely because 
such options are administered by the 
servicer. For example: 

i. A servicer services mortgage loans for 
two different owners or assignees of mort-
gage loans. Those entities each have dif-
ferent loss mitigation programs. loss mitiga-
tion options not offered by the owner or as-
signee of the borrower’s mortgage loan are 
not available to the borrower; or 

ii. The owner or assignee of a borrower’s 
mortgage loan has established pilot pro-
grams, temporary programs, or programs 
that are limited by the number of partici-
pating borrowers. Such loss mitigation op-
tions are available to a borrower. However, a 
servicer evaluates whether a borrower is eli-
gible for any such program consistent with 
criteria established by an owner or assignee 
of a mortgage loan. For example, if an owner 
or assignee has limited a pilot program to a 
certain geographic area or to a limited num-
ber of participants, and the servicer deter-
mines that a borrower is not eligible based 
on any such requirement, the servicer shall 
inform the borrower that the investor re-
quirement for the program is the basis for 
the denial. 

3. Offer of a non-home retention option. A 
servicer’s offer of a non-home retention op-
tion may be conditional upon receipt of fur-
ther information not in the borrower’s pos-
session and necessary to establish the pa-
rameters of a servicer’s offer. For example, a 
servicer complies with the requirement for 
evaluating the borrower for a short sale op-
tion if the servicer offers the borrower the 
opportunity to enter into a listing or mar-
keting period agreement but indicates that 
specifics of an acceptable short sale trans-
action may be subject to further information 
obtained from an appraisal or title search. 

41(c)(2) Incomplete loss mitigation application 
evaluation. 

41(c)(2)(i) In general. 
1. Offer of a loss mitigation option without an 

evaluation of a loss mitigation application. 
Nothing in § 1024.41(c)(2)(i) prohibits a 
servicer from offering loss mitigation op-
tions to a borrower who has not submitted a 
loss mitigation application. Further, nothing 
in § 1024.41(c)(2)(i) prohibits a servicer from 
offering a loss mitigation option to a bor-
rower who has submitted an incomplete loss 
mitigation application where the offer of the 
loss mitigation option is not based on any 
evaluation of information submitted by the 
borrower in connection with such loss miti-
gation application. For example, if a servicer 
offers trial loan modification programs to all 
borrowers who become 150 days delinquent 
without an application or consideration of 
any information provided by a borrower in 
connection with a loss mitigation applica-
tion, the servicer’s offer of any such program 
does not violate § 1024.41(c)(2)(i), and a 
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servicer is not required to comply with 
§ 1024.41 with respect to any such program, 
because the offer of the loss mitigation op-
tion is not based on an evaluation of a loss 
mitigation application. 

2. Servicer discretion. Although a review of a 
borrower’s incomplete loss mitigation appli-
cation is within a servicer’s discretion, and 
is not required by § 1024.41, a servicer may be 
required separately, in accordance with poli-
cies and procedures maintained pursuant to 
§ 1024.38(b)(2)(v), to properly evaluate a bor-
rower who submits an application for a loss 
mitigation option for all loss mitigation op-
tions available to the borrower pursuant to 
any requirements established by the owner 
or assignee of the borrower’s mortgage loan. 
Such evaluation may be subject to require-
ments applicable to loss mitigation applica-
tions otherwise considered incomplete pursu-
ant to § 1024.41. 

41(c)(2)(ii) Reasonable time. 
1. Significant period of time. A significant 

period of time under the circumstances may 
include consideration of the timing of the 
foreclosure process. For example, if a bor-
rower is less than 50 days before a fore-
closure sale, an application remaining in-
complete for 15 days may be a more signifi-
cant period of time under the circumstances 
than if the borrower is still less than 120 
days delinquent on a mortgage loan obliga-
tion. 

41(d) Denial of loan modification options. 
Paragraph 41(d)(1). 
1. Investor requirements. If a trial or perma-

nent loan modification option is denied be-
cause of a requirement of an owner or as-
signee of a mortgage loan, the specific rea-
sons in the notice provided to the borrower 
must identify the owner or assignee of the 
mortgage loan and the requirement that is 
the basis of the denial. A statement that the 
denial of a loan modification option is based 
on an investor requirement, without addi-
tional information specifically identifying 
the relevant investor or guarantor and the 
specific applicable requirement, is insuffi-
cient. However, where an owner or assignee 
has established an evaluation criteria that 
sets an order ranking for evaluation of loan 
modification options (commonly known as a 
waterfall) and a borrower has qualified for a 
particular loan modification option in the 
ranking established by the owner or as-
signee, it is sufficient for the servicer to in-
form the borrower, with respect to other 
loan modification options ranked below any 
such option offered to a borrower, that the 
investor’s requirements include the use of 
such a ranking and that an offer of a loan 
modification option necessarily results in a 
denial for any other loan modification op-
tions below the option for which the bor-
rower is eligible in the ranking. 

2. Net present value calculation. If a trial or 
permanent loan modification is denied be-

cause of a net present value calculation, the 
specific reasons in the notice provided to the 
borrower must include the inputs used in the 
net present value calculation. 

3. Other notices. A servicer may combine 
other notices required by applicable law, in-
cluding, without limitation, a notice with re-
spect to an adverse action required by Regu-
lation B (12 CFR 1002 et seq.) or a notice re-
quired pursuant to the Fair Credit Reporting 
Act, with the notice required pursuant to 
§ 1024.41(d), unless otherwise prohibited by 
applicable law. 

4. Determination not to offer a loan modifica-
tion option constitutes a denial. A servicer’s 
determination not to offer a borrower a loan 
modification available to the borrower con-
stitutes a denial of the borrower for that 
loan modification option, notwithstanding 
whether a servicer offers a borrower a dif-
ferent loan modification option or other loss 
mitigation option. 

41(f) Prohibition on foreclosure referral. 
41(f)(1) Pre-foreclosure review period. 
1. First notice or filing required by applicable 

law. The first notice or filing required by ap-
plicable law refers to any document required 
to be filed with a court, entered into a land 
record, or provided to a borrower as a re-
quirement for proceeding with a judicial or 
non-judicial foreclosure process. Such no-
tices or filings include, for example, a fore-
closure complaint, a notice of default, a no-
tice of election and demand, or any other no-
tice that is required by applicable law in 
order to pursue acceleration of a mortgage 
loan obligation or sale of a property securing 
a mortgage loan obligation. 

41(g) Prohibition on foreclosure sale. 
1. Dispositive motion. The prohibition on a 

servicer moving for judgment or order of sale 
includes making a dispositive motion for 
foreclosure judgment, such as a motion for 
default judgment, judgment on the plead-
ings, or summary judgment, which may di-
rectly result in a judgment of foreclosure or 
order of sale. A servicer that has made any 
such motion before receiving a complete loss 
mitigation application has not moved for a 
foreclosure judgment or order of sale if the 
servicer takes reasonable steps to avoid a 
ruling on such motion or issuance of such 
order prior to completing the procedures re-
quired by § 1024.41, notwithstanding whether 
any such action successfully avoids a ruling 
on a dispositive motion or issuance of an 
order of sale. 

2. Proceeding with the foreclosure process. 
Nothing in § 1024.41(g) prevents a servicer 
from proceeding with the foreclosure proc-
ess, including any publication, arbitration, 
or mediation requirements established by 
applicable law, when the first notice or filing 
for a foreclosure proceeding occurred before 
a servicer receives a complete loss mitiga-
tion application so long as any such steps in 
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the foreclosure process do not cause or di-
rectly result in the issuance of a foreclosure 
judgment or order of sale, or the conduct of 
a foreclosure sale, in violation of § 1024.41. 

3. Interaction with foreclosure counsel. A 
servicer is responsible for promptly instruct-
ing foreclosure counsel retained by the 
servicer not to proceed with filing for fore-
closure judgment or order of sale, or to con-
duct a foreclosure sale, in violation of 
§ 1024.41(g) when a servicer has received a 
complete loss mitigation application, which 
may include instructing counsel to move for 
a continuance with respect to the deadline 
for filing a dispositive motion. 

4. Loss mitigation applications submitted 37 
days or less before foreclosure sale. Although a 
servicer is not required to comply with the 
requirements in § 1024.41 with respect to a 
loss mitigation application submitted 37 
days or less before a foreclosure sale, a 
servicer is required separately, in accordance 
with policies and procedures maintained pur-
suant to § 1024.38(b)(2)(v) to properly evaluate 
a borrower who submits an application for a 
loss mitigation option for all loss mitigation 
options available to the borrower pursuant 
to any requirements established by the 
owner or assignee of the borrower’s mort-
gage loan. Such evaluation may be subject to 
requirements applicable to a review of a loss 
mitigation application submitted by a bor-
rower 37 days or less before a foreclosure 
sale. 

Paragraph 41(g)(3). 
1. Short sale listing period. An agreement for 

a short sale transaction, or other similar 
loss mitigation option, typically includes 
marketing or listing periods during which a 
servicer will allow a borrower to market a 
short sale transaction. A borrower is deemed 
to be performing under an agreement on a 
short sale, or other similar loss mitigation 
option, during the term of a marketing or 
listing period. 

2. Short sale agreement. If a borrower has 
not obtained an approved short sale trans-
action at the end of any marketing or listing 
period, a servicer may determine that a bor-
rower has failed to perform under an agree-
ment on a loss mitigation option. An ap-
proved short sale transaction is a short sale 
transaction that has been approved by all 
relevant parties, including the servicer, 
other affected lienholders, or insurers, if ap-
plicable, and the servicer has received proof 
of funds or financing, unless circumstances 
otherwise indicate that an approved short 
sale transaction is not likely to occur. 

41(h) Appeal process. 
Paragraph 41(h)(3). 
1. Supervisory personnel. The appeal may be 

evaluated by supervisory personnel that are 
responsible for oversight of the personnel 
that conducted the initial evaluation, as 
long as the supervisory personnel were not 
directly involved in the initial evaluation of 

the borrower’s complete loss mitigation ap-
plication. 

41(i) Duplicative requests. 
1. Servicing transfers. A transferee servicer 

is required to comply with the requirements 
of § 1024.41 regardless of whether a borrower 
received an evaluation of a complete loss 
mitigation application from a transferor 
servicer. Documents and information trans-
ferred from a transferor servicer to a trans-
feree servicer may constitute a loss mitiga-
tion application to the transferee servicer 
and may cause a transferee servicer to be re-
quired to comply with the requirements of 
§ 1024.41 with respect to a borrower’s mort-
gage loan account. 

2. Application in process during servicing 
transfer. A transferee servicer must obtain 
documents and information submitted by a 
borrower in connection with a loss mitiga-
tion application during a servicing transfer, 
consistent with policies and procedures 
adopted pursuant to § 1024.38. A servicer that 
obtains the servicing of a mortgage loan for 
which an evaluation of a complete loss miti-
gation option is in process should continue 
the evaluation to the extent practicable. For 
purposes of § 1024.41(e)(1), 1024.41(f), 1024.41(g), 
and 1024.41(h), a transferee servicer must 
consider documents and information re-
ceived from a transferor servicer that con-
stitute a complete loss mitigation applica-
tion for the transferee servicer to have been 
received by the transferee servicer as of the 
date such documents and information were 
provided to the transferor servicer. 

APPENDIX MS—MORTGAGE SERVICING MODEL 
FORMS AND CLAUSES 

1. In general. This appendix contains model 
forms and clauses for mortgage servicing dis-
closures required by §§ 1024.33, 37, and 39. 
Each of the model forms is designated for 
uses in a particular set of circumstances as 
indicated by the title of that model form or 
clause. Although use of the model forms and 
clauses is not required, servicers using them 
appropriately will be in compliance with dis-
closure requirements of §§ 1024.33, 37, and 39. 
To use the forms appropriately, information 
required by regulation must be set forth in 
the disclosures. 

2. Permissible changes. Servicers may make 
certain changes to the format or content of 
the forms and clauses and may delete any 
disclosures that are inapplicable without los-
ing the protection from liability so long as 
those changes do not affect the substance, 
clarity, or meaningful sequence of the forms 
and clauses. Servicers making revisions to 
that effect will lose their protection from 
civil liability. Except as otherwise specifi-
cally required, acceptable changes include, 
for example: 

i. Use of ‘‘borrower’’ and ‘‘servicer’’ instead 
of pronouns. 
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ii. Substitution of the words ‘‘lender’’ and 
‘‘servicer’’ for each other. 

iii. Addition of graphics or icons, such as 
the servicer’s corporate logo. 

APPENDIX MS–3—MODEL FORCE-PLACED 
INSURANCE NOTICE FORMS 

1. Where the model forms MS–3(A), MS– 
3(B), MS–3(C), and MS–3(D) use the term 
‘‘hazard insurance,’’ the servicer may sub-
stitute ‘‘hazard insurance’’ with ‘‘home-
owners’ insurance’’ or ‘‘property insurance.’’ 

APPENDIX MS–4—MODEL CLAUSES FOR THE 
WRITTEN EARLY INTERVENTION NOTICE 

1. Model MS–4(A). These model clauses il-
lustrate how a servicer may provide its con-
tact information, how a servicer may request 
that the borrower contact the servicer, and 
how the servicer may inform the borrower 
how to obtain additional information about 
loss mitigation options, as required by 
§ 1024.39(b)(2)(i), (ii), and (iv). 

2. Model MS–4(B). These model clauses il-
lustrate how the servicer may inform the 
borrower of loss mitigation options that may 
be available, as required by § 1024.39(b)(2)(iii), 
if applicable. A servicer may include clauses 
describing particular loss mitigation options 
to the extent such options are available. 
Model MS–4(B) does not contain sample 
clauses for all loss mitigation options that 
may be available. The language in the model 
clauses contained in square brackets is op-
tional; a servicer may comply with the dis-
closure requirements of § 1024.39(b)(2)(iii) by 
using language substantially similar to the 
language in the model clauses, providing ad-
ditional detail about the options, or by add-
ing or substituting applicable loss mitiga-
tion options for options not represented in 
these model clauses, provided the informa-
tion disclosed is accurate and clear and con-
spicuous. 

3. Model MS–4(C). These model clauses il-
lustrate how a servicer may provide contact 
information for housing counselors, as re-
quired by § 1024.39(b)(2)(v). A servicer may, at 
its option, provide the Web site and tele-
phone number for either the Bureau’s or the 
Department of Housing and Urban Develop-
ment’s housing counselors list, as provided 
by paragraphs § 1024.39(b)(2)(v). 

[78 FR 10887, Feb. 14, 2013] 

EFFECTIVE DATE NOTES: 1. At 78 FR 10887, 
Feb. 14, 2013, supplement 1 to part 1024 was 
added, effective Jan. 10, 2014. 

2. At 78 FR 44717, July 24, 2013, supplement 
1 to part 1024 was amended by adding subpart 
A, effective Jan. 10, 2014. For the conven-
ience of the user, the added text is set forth 
as follows: 

SUPPLEMENT I TO PART 1024—OFFICIAL 
BUREAU INTERPRETATIONS 

* * * * * 

SUBPART A—GENERAL PROVISIONS 

§ 1024.5—Coverage of RESPA 

5(c) Relation to State laws. 

Paragraph 5(c)(1). 

1. State laws that are inconsistent with the 
requirements of RESPA or Regulation X 
may be preempted by RESPA or Regulation 
X. State laws that give greater protection to 
consumers are not inconsistent with and are 
not preempted by RESPA or Regulation X. 
In addition, nothing in RESPA or Regulation 
X should be construed to preempt the entire 
field of regulation of the practices covered 
by RESPA or Regulation X, including the 
regulations in Subpart C with respect to 
mortgage servicers or mortgage servicing. 

* * * * * 

3. At 78 FR 60438, Oct. 1, 2013, supplement 1 
to part 1024 was amended under Section 
1024.17—Escrow Accounts, the heading for 
17(k)(5)(ii) is revised.; under Section 1024.33— 
Mortgage Servicing Transfers:; under Para-
graph 33(a) Servicing Disclosure Statement, 
paragraph 1 is revised; under Paragraph 
33(c)(1) Payments not considered late, para-
graph 2 is revised; under Section 1024.35— 
Error Resolution Procedures, Paragraph 35(c), 
paragraph 2 is revised.; under Section 
1024.36—Request for Information, Paragraph 
36(b), paragraph 2 is revised; under Section 
1024.38—General Servicing Policies, Procedures 
and Requirements, Paragraph 
38(b)(5),paragraph 3 is added; the heading for 
Section 1024.41 is revised; under Section 
1024.41—Loss Mitigation Procedures: Para-
graphs 41(b)(2), 41(b)(3), 41(c)(2)(iii), and 
41(c)(2)(iv) are added; the heading for para-
graphs 41(c) is revised. 

iii. Under newly designated 41(c), paragraph 
(c)(2)(iii) is added; the heading Paragraph 
41(d)(1) is removed; under paragraph 41(d), 
paragraph 3 is redesignated as Para-
graph(c)(1), paragraph 4, and paragraph 4 is 
redesignated as paragraph 3; under para-
graph 41(d), paragraph 4 is added; under para-
graph 41(f), new paragraph 1 is added, effec-
tive Jan. 10, 2014. For the convenience of the 
user, the added and revised text is set forth 
as follows: 

SUPPLEMENT I TO PART 1024—OFFICIAL 
BUREAU INTERPRETATIONS 

* * * * * 
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SUBPART B—MORTGAGE SETTLEMENT AND 
ESCROW ACCOUNTS 

* * * * * 

Section 1024.17—Escrow Accounts 

* * * * * 

17(k)(5)(ii) Inability to disburse funds. 

* * * * * 

SUBPART C—MORTGAGE SERVICING 

* * * * * 

Section 1024.33—Mortgage Servicing Transfers 

* * * * * 

33(a) Servicing disclosure statement. 
1. Terminology. Although the servicing dis-

closure statement must be clear and con-
spicuous pursuant to § 1024.32(a), § 1024.33(a) 
does not set forth any specific rules for the 
format of the statement, and the specific 
language of the servicing disclosure state-
ment in appendix MS–1 is not required to be 
used. The model format may be supple-
mented with additional information that 
clarifies or enhances the model language. 

* * * * * 

33(c) Borrower payments during transfer of 
servicing. 

33(c)(1) Payments not considered late. 
1. * * * 
2. Compliance with § 1024.39. A transferee 

servicer’s compliance with § 1024.39 during 
the 60-day period beginning on the effective 
date of a servicing transfer does not con-
stitute treating a payment as late for pur-
poses of § 1024.33(c)(1). 

Section 1024.35—Error Resolution Procedures 

* * * * * 

35(c) Contact information for borrowers to as-
sert errors. 

* * * * * 

2. Notice of an exclusive address. A notice es-
tablishing an address that a borrower must 
use to assert an error may be included with 
a different disclosure, such as a notice of 
transfer. The notice is subject to the clear 
and conspicuous requirement in 
§ 1024.32(a)(1). If a servicer establishes an ad-
dress that a borrower must use to assert an 
error, a servicer must provide that address 
to the borrower in the following contexts: 

i. The written notice designating the spe-
cific address, required pursuant to § 1024.35(c) 
and § 1024.36(b). 

ii. Any periodic statement or coupon book 
required pursuant to 12 CFR 1026.41. 

iii. Any Web site the servicer maintains in 
connection with the servicing of the loan. 

iv. Any notice required pursuant to 
§§ 1024.39 or .41 that includes contact infor-
mation for assistance. 

* * * * * 

Section 1024.36—Requests for Information 

* * * * * 

36(b) Contact information for borrowers to re-
quest information. 

1. * * * 
2. Notice of an exclusive address. A notice es-

tablishing an address that a borrower must 
use to request information may be included 
with a different disclosure, such as a notice 
of transfer. The notice is subject to the clear 
and conspicuous requirement in 
§ 1024.32(a)(1). If a servicer establishes an ad-
dress that a borrower must use to request in-
formation, a servicer must provide that ad-
dress to the borrower in the following con-
texts: 

i. The written notice designating the spe-
cific address, required pursuant to § 1024.35(c) 
and § 1024.36(b). 

ii. Any periodic statement or coupon book 
required pursuant to 12 CFR 1026.41. 

iii. Any Web site the servicer maintains in 
connection with the servicing of the loan. 

iv. Any notice required pursuant to 
§§ 1024.39 or .41 that includes contact infor-
mation for assistance. 

* * * * * 

Section 1024.38—General Servicing Policies, 
Procedures and Requirements 

38(b) Objectives. 
38(b)(5) Informing Borrowers of the Written 

Error Resolution and Information Request Pro-
cedures. 

* * * * * 

3. Notices of error incorrectly sent to addresses 
associated with submission of loss mitigation ap-
plications or the continuity of contact. A 
servicer’s policies and procedures must be 
reasonably designed to ensure that if a bor-
rower incorrectly submits an assertion of an 
error to any address given to the borrower in 
connection with submission of a loss mitiga-
tion application or the continuity of contact 
pursuant to § 1024.40, the servicer will inform 
the borrower of the procedures for submit-
ting written notices of error set forth in 

VerDate Mar<15>2010 15:56 Mar 17, 2014 Jkt 232042 PO 00000 Frm 00624 Fmt 8010 Sfmt 8002 Q:\12\12V8.TXT ofr150 PsN: PC150



613 

Bur. of Consumer Financial Protection Pt. 1024, Supp. I, Nt. 

§ 1024.35, including the correct address. Alter-
natively, the servicer could redirect such no-
tices to the correct address. 

* * * * * 

Section 1024.41—Loss Mitigation Procedures 

41(b) Receipt of loss mitigation application. 
41(b)(1) Complete loss mitigation application. 

* * * * * 

4. Diligence requirements. Although a 
servicer has flexibility to establish its own 
requirements regarding the documents and 
information necessary for a loss mitigation 
application, the servicer must act with rea-
sonable diligence to collect information 
needed to complete the application. Further, 
a servicer must request information nec-
essary to make a loss mitigation application 
complete promptly after receiving the loss 
mitigation application. Reasonable diligence 
includes, without limitation, the following 
actions: 

i. A servicer requires additional informa-
tion from the applicant, such as an address 
or a telephone number to verify employ-
ment; the servicer contacts the applicant 
promptly to obtain such information after 
receiving a loss mitigation application; 

ii. Servicing for a mortgage loan is trans-
ferred to a servicer and the borrower makes 
an incomplete loss mitigation application to 
the transferee servicer after the transfer; the 
transferee servicer reviews documents pro-
vided by the transferor servicer to determine 
if information required to make the loss 
mitigation application complete is contained 
within documents transferred by the trans-
feror servicer to the servicer; and 

iii. A servicer offers a borrower a payment 
forbearance program based on an incomplete 
loss mitigation application; the servicer no-
tifies the borrower that he or she is being of-
fered a payment forbearance program based 
on an evaluation of an incomplete applica-
tion, and that the borrower has the option of 
completing the application to receive a full 
evaluation of all loss mitigation options 
available to the borrower. If a servicer pro-
vides such a notification, the borrower re-
mains in compliance with the payment for-
bearance program, and the borrower does not 
request further assistance, the servicer could 
suspend reasonable diligence efforts until 
near the end of the payment forbearance pro-
gram. Near the end of the program, and prior 
to the end of the forbearance period, it may 
be necessary for the servicer to contact the 
borrower to determine if the borrower wishes 
to complete the application and proceed with 
a full loss mitigation evaluation. 

* * * * * 

41(b)(2)Review of loss mitigation application 
submission. 

41(b)(2)(i) Requirements. 
Paragraph 41(b)(2)(i)(B). 
1. Later discovery of additional information 

required to evaluate application. Even if a 
servicer has informed a borrower that an ap-
plication is complete (or notified the bor-
rower of specific information necessary to 
complete an incomplete application), if the 
servicer determines, in the course of evalu-
ating the loss mitigation application sub-
mitted by the borrower, that additional in-
formation or a corrected version of a pre-
viously submitted document is required, the 
servicer must promptly request the addi-
tional information or corrected document 
from the borrower pursuant to the reason-
able diligence obligation in § 1024.41(b)(1). See 
§ 1024.41(c)(2)(iv) addressing facially complete 
applications. 

41(b)(2)(ii) Time period disclosure. 
1. Reasonable date. Section 1024.41(b)(2)(ii) 

requires that a notice informing a borrower 
that a loss mitigation application is incom-
plete must include a reasonable date by 
which the borrower should submit the docu-
ments and information necessary to make 
the loss mitigation application complete. In 
determining a reasonable date, a servicer 
should select the deadline that preserves the 
maximum borrower rights under § 1024.41 
based on the milestones listed below, except 
when doing so would be impracticable to per-
mit the borrower sufficient time to obtain 
and submit the type of documentation need-
ed. Generally, it would be impracticable for 
a borrower to obtain and submit documents 
in less than seven days. In setting a date, the 
following milestones should be considered (if 
the date of a foreclosure sale is not known, 
a servicer may use a reasonable estimate of 
the date for which a foreclosure sale may be 
scheduled): 

i. The date by which any document or in-
formation submitted by a borrower will be 
considered stale or invalid pursuant to any 
requirements applicable to any loss mitiga-
tion option available to the borrower; 

ii. The date that is the 120th day of the 
borrower’s delinquency; 

iii. The date that is 90 days before a fore-
closure sale; 

iv. The date that is 38 days before a fore-
closure sale. 

41(b)(3) Determining Protections. 
1. Foreclosure sale not scheduled. If no fore-

closure sale has been scheduled as of the date 
that a complete loss mitigation application 
is received, the application is considered to 
have been received more than 90 days before 
any foreclosure sale. 

2. Foreclosure sale re-scheduled. The protec-
tions under § 1024.41 that have been deter-
mined to apply to a borrower pursuant to 
§ 1024.41(b)(3) remain in effect thereafter, 
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even if a foreclosure sale is later scheduled 
or rescheduled. 

41(c) Evaluation of loss mitigation applica-
tions. 

* * * * * 

41(c)(2) Incomplete loss mitigation application 
evaluation. 

* * * * * 

41(c)(2)(iii) Payment forbearance. 
1. Short-term payment forbearance program. 

The exemption in § 1024.41(c)(2)(iii) applies to 
short-term payment forbearance programs. 
A payment forbearance program is a loss 
mitigation option for which a servicer allows 
a borrower to forgo making certain pay-
ments or portions of payments for a period of 
time. A short-term payment forbearance pro-
gram allows the forbearance of payments due 
over periods of no more than six months. 
Such a program would be short-term regard-
less of the amount of time a servicer allows 
the borrower to make up the missing pay-
ments. 

2. Payment forbearance and incomplete appli-
cations. Section 1024.41(c)(2)(iii) allows a 
servicer to offer a borrower a short-term 
payment forbearance program based on an 
evaluation of an incomplete loss mitigation 
application. Such an incomplete loss mitiga-
tion application is still subject to the other 
obligations in § 1024.41, including the obliga-
tion in § 1024.41(b)(2) to review the applica-
tion to determine if it is complete, the obli-
gation in § 1024.41(b)(1) to exercise reasonable 
diligence in obtaining documents and infor-
mation to complete a loss mitigation appli-
cation (see comment 41(b)(1)–4.iii), and the 
obligation to provide the borrower with the 
§ 1024.41(b)(2)(i)(B) notice that the servicer 
acknowledges the receipt of the application 
and has determined the application is incom-
plete. 

3. Payment forbearance and complete applica-
tions. Even if a servicer offers a borrower a 
payment forbearance program based on an 
evaluation of an incomplete loss mitigation 
application, the servicer must still comply 
with all the requirements in § 1024.41 if the 
borrower completes his or her loss mitiga-
tion application. 

41(c)(2)(iv) Facially complete application. 
1. Reasonable opportunity. Section 

1024.41(c)(2)(iv) requires a servicer to treat a 
facially complete application as complete for 
the purposes of paragraphs (f)(2) and (g) until 
the borrower has been given a reasonable op-
portunity to complete the application. A rea-
sonable opportunity requires the servicer to 
notify the borrower of what additional infor-
mation or corrected documents are required, 
and to afford the borrower sufficient time to 
gather the information and documentation 
necessary to complete the application and 

submit it to the servicer. The amount of 
time that is sufficient for this purpose will 
depend on the facts and circumstances. 

2. Borrower fails to complete the application. 
If the borrower fails to complete the applica-
tion within the timeframe provided under 
§ 1024.41(c)(2)(iv), the application shall be 
considered incomplete. 

41(d) Denial of loan modification options. 

* * * * * 

4. Reasons listed. A servicer is required to 
disclose the actual reason or reasons for the 
denial. If a servicer’s systems establish a hi-
erarchy of eligibility criteria and reach the 
first criterion that causes a denial but do not 
evaluate the borrower based on additional 
criteria, a servicer complies with the rule by 
providing only the reason or reasons with re-
spect to which the borrower was actually 
evaluated and rejected as well as notifica-
tion that the borrower was not evaluated on 
other criteria. A servicer is not required to 
determine or disclose whether a borrower 
would have been denied on the basis of addi-
tional criteria if such criteria were not actu-
ally considered. 

41(f) Prohibition on foreclosure referral. 
1. Prohibited activities. Section 1024.41(f) 

prohibits a servicer from making the first 
notice or filing required by applicable law 
for any judicial or non-judicial foreclosure 
process under certain circumstances. Wheth-
er a document is considered the first notice 
or filing is determined on the basis of fore-
closure procedure under the applicable State 
law. 

i. Where foreclosure procedure requires a 
court action or proceeding, a document is 
considered the first notice or filing if it is 
the earliest document required to be filed 
with a court or other judicial body to com-
mence the action or proceeding (e.g., a com-
plaint, petition, order to docket, or notice of 
hearing). 

ii. Where foreclosure procedure does not 
require an action or court proceeding, such 
as under a power of sale, a document is con-
sidered the first notice or filing if it is the 
earliest document required to be recorded or 
published to initiate the foreclosure process. 

iii. Where foreclosure procedure does not 
require any court filing or proceeding, and 
also does not require any document to be re-
corded or published, a document is consid-
ered the first notice or filing if it is the ear-
liest document that establishes, sets, or 
schedules a date for the foreclosure sale. 

iv. A document provided to the borrower 
but not initially required to be filed, re-
corded, or published is not considered the 
first notice or filing on the sole basis that 
the document must later be included as an 
attachment accompanying another docu-
ment that is required to be filed, recorded, or 
published to carry out a foreclosure. 
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4. At 78 FR 63004, Oct. 23, 2013, supplement 
1 to part 1024 was amended under Section 
1024.39—Early intervention requirements for cer-
tain borrowers: the heading Paragraph 39(c) 
and paragraph 1 is removed; the heading 
39(d)(1) Borrowers in bankruptcy and para-
graphs 1, 2, and 3 are added, effective Jan. 10, 
2014. For the convenience of the user, the 
added and revised text is set forth as follows: 

SUPPLEMENT I TO PART 1024—OFFICIAL 
BUREAU INTERPRETATIONS 

* * * * * 

SUBPART C—MORTGAGE SERVICING 

* * * * * 

Section 1024.39—Early intervention requirements 
for certain borrowers 

* * * * * 

39(d)(1) Borrowers in bankruptcy. 

1. Commencing a case. The requirements of 
§ 1024.39 do not apply once a petition is filed 
under Title 11 of the United States Code, 
commencing a case in which the borrower is 
a debtor. 

2. Obligation to resume early intervention re-
quirements. i. With respect to any portion of 
the mortgage debt that is not discharged, a 
servicer must resume compliance with 
§ 1024.39 after the first delinquency that fol-
lows the earliest of any of three potential 
outcomes in the borrower’s bankruptcy case: 

the case is dismissed, the case is closed, or 
the borrower receives a discharge under 11 
U.S.C. 727, 1141, 1228, or 1328. However, this 
requirement to resume compliance with 
§ 1024.39 does not require a servicer to com-
municate with a borrower in a manner that 
would be inconsistent with applicable bank-
ruptcy law or a court order in a bankruptcy 
case. To the extent permitted by such law or 
court order, a servicer may adapt the re-
quirements of § 1024.39 in any manner be-
lieved necessary. 

ii. Compliance with § 1024.39 is not required 
for any portion of the mortgage debt that is 
discharged under applicable provisions of the 
U.S. Bankruptcy Code. If the borrower’s 
bankruptcy case is revived—for example if 
the court reinstates a previously dismissed 
case, reopens the case, or revokes a dis-
charge—the servicer is again exempt from 
the requirement in § 1024.39. 

3. Joint obligors. When two or more bor-
rowers are joint obligors with primary liabil-
ity on a mortgage loan subject to § 1024.39, 
the exemption in § 1024.39(d)(1) applies if any 
of the borrowers is in bankruptcy. For exam-
ple, if a husband and wife jointly own a 
home, and the husband files for bankruptcy, 
the servicer is exempt from complying with 
§ 1024.39 as to both the husband and the wife. 

* * * * * 

PART 1025 [RESERVED] 
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