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(6) of this section do not apply to the fol-
lowing types of transactions: 

(i) A loan that satisfies the criteria of a 
qualified mortgage as defined pursuant to 15 
U.S.C. 1639c; 

(ii) An extension of credit for which the 
amount of credit extended is equal to or less 
than the applicable threshold amount, which 
is adjusted every year to reflect increases in 
the Consumer Price Index for Urban Wage 
Earners and Clerical Workers, as applicable, 
and published in the official staff com-
mentary to this paragraph (c)(2)(ii); 

* * * * * 

(v) A loan with a maturity of 12 months or 
less, if the purpose of the loan is a ‘‘bridge’’ 
loan connected with the acquisition of a 
dwelling intended to become the consumer’s 
principal dwelling. 

* * * * * 

(vii) An extension of credit that is a refi-
nancing secured by a first lien, with refi-
nancing defined as in § 1026.20(a) (except that 
the creditor need not be the original creditor 
or a holder or servicer of the original obliga-
tion), provided that the refinancing meets 
the following criteria: 

(A) Either— 
(1) The credit risk of the refinancing is re-

tained by the person that held the credit risk 
of the existing obligation and there is no 
commitment, at consummation, to transfer 
the credit risk to another person; or 

(2) The refinancing is insured or guaran-
teed by the same Federal government agency 
that insured or guaranteed the existing obli-
gation; 

(B) The regular periodic payments under 
the refinance loan do not— 

(1) Cause the principal balance to increase; 
(2) Allow the consumer to defer repayment 

of principal; or 
(3) Result in a balloon payment, as defined 

in § 1026.18(s)(5)(i); and 
(C) The proceeds from the refinancing are 

used solely to satisfy the existing obligation 
and amounts attributed solely to the costs of 
the refinancing; and 

(viii) A transaction secured in whole or in 
part by a manufactured home. 

6. At 78 FR 78586, Dec. 26, 2013, § 1026.35 was 
amended by revising (c)(2)(viii), effective 
July 18, 2015. For the convenience of the 
user, the revised text is set forth as follows: 

§ 1026.35 Requirements for higher-priced 
mortgage loans. 

* * * * * 

(c) * * * 
(2) * * * 
(viii) A transaction secured by: 

(A) A new manufactured home and land, 
but the exemption shall only apply to the re-
quirement in paragraph (c)(3)(i) of this sec-
tion that the appraiser conduct a physical 
visit of the interior of the new manufactured 
home; or 

(B) A manufactured home and not land, for 
which the creditor obtains one of the fol-
lowing and provides a copy to the consumer 
no later than three business days prior to 
consummation of the transaction— 

(1) For a new manufactured home, the 
manufacturer’s invoice for the manufactured 
home securing the transaction, provided that 
the date of manufacture is no earlier than 18 
months prior to the creditor’s receipt of the 
consumer’s application for credit; 

(2) A cost estimate of the value of the man-
ufactured home securing the transaction ob-
tained from an independent cost service pro-
vider; or 

(3) A valuation, as defined in § 1026.42(b)(3), 
of the manufactured home performed by a 
person who has no direct or indirect interest, 
financial or otherwise, in the property or 
transaction for which the valuation is per-
formed and has training in valuing manufac-
tured homes. 

* * * * * 

§ 1026.36 Prohibited acts or practices 
and certain requirements for credit 
secured by a dwelling. 

(a) Definitions. (1) Loan originator. (i) 
For purposes of this section, the term 
‘‘loan originator’’ means a person who, 
in expectation of direct or indirect 
compensation or other monetary gain 
or for direct or indirect compensation 
or other monetary gain, performs any 
of the following activities: takes an ap-
plication, offers, arranges, assists a 
consumer in obtaining or applying to 
obtain, negotiates, or otherwise ob-
tains or makes an extension of con-
sumer credit for another person; or 
through advertising or other means of 
communication represents to the pub-
lic that such person can or will perform 
any of these activities. The term ‘‘loan 
originator’’ includes an employee, 
agent, or contractor of the creditor or 
loan originator organization if the em-
ployee, agent, or contractor meets this 
definition. The term ‘‘loan originator’’ 
includes a creditor that engages in loan 
origination activities if the creditor 
does not finance the transaction at 
consummation out of the creditor’s 
own resources, including by drawing on 
a bona fide warehouse line of credit or 
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out of deposits held by the creditor. All 
creditors that engage in any of the 
foregoing loan origination activities 
are loan originators for purposes of 
paragraphs (f) and (g) of this section. 
The term does not include: 

(A) A person who does not take a 
consumer credit application or offer or 
negotiate credit terms available from a 
creditor, but who performs purely ad-
ministrative or clerical tasks on behalf 
of a person who does engage in such ac-
tivities. 

(B) An employee of a manufactured 
home retailer who does not take a con-
sumer credit application, offer or nego-
tiate credit terms available from a 
creditor, or advise a consumer on cred-
it terms (including rates, fees, and 
other costs) available from a creditor. 

(C) A person that performs only real 
estate brokerage activities and is li-
censed or registered in accordance with 
applicable State law, unless such per-
son is compensated by a creditor or 
loan originator or by any agent of such 
creditor or loan originator for a par-
ticular consumer credit transaction 
subject to this section. 

(D) A seller financer that meets the 
criteria in paragraph (a)(4) or (a)(5) of 
this section, as applicable. 

(E) A servicer or servicer’s employ-
ees, agents, and contractors who offer 
or negotiate terms for purposes of re-
negotiating, modifying, replacing, or 
subordinating principal of existing 
mortgages where consumers are behind 
in their payments, in default, or have a 
reasonable likelihood of defaulting or 
falling behind. This exception does not 
apply, however, to a servicer or 
servicer’s employees, agents, and con-
tractors who offer or negotiate a trans-
action that constitutes a refinancing 
under § 1026.20(a) or obligates a dif-
ferent consumer on the existing debt. 

(ii) An ‘‘individual loan originator’’ 
is a natural person who meets the defi-
nition of ‘‘loan originator’’ in para-
graph (a)(1)(i) of this section. 

(iii) A ‘‘loan originator organization’’ 
is any loan originator, as defined in 
paragraph (a)(1)(i) of this section, that 
is not an individual loan originator. 

(2) Mortgage broker. For purposes of 
this section, a mortgage broker with 
respect to a particular transaction is 

any loan originator that is not an em-
ployee of the creditor. 

(3) Compensation. The term ‘‘com-
pensation’’ includes salaries, commis-
sions, and any financial or similar in-
centive. 

(4) Seller financers; three properties. A 
person (as defined in § 1026.2(a)(22)) that 
meets all of the following criteria is 
not a loan originator under paragraph 
(a)(1) of this section: 

(i) The person provides seller financ-
ing for the sale of three or fewer prop-
erties in any 12-month period to pur-
chasers of such properties, each of 
which is owned by the person and 
serves as security for the financing. 

(ii) The person has not constructed, 
or acted as a contractor for the con-
struction of, a residence on the prop-
erty in the ordinary course of business 
of the person. 

(iii) The person provides seller fi-
nancing that meets the following re-
quirements: 

(A) The financing is fully amortizing. 
(B) The financing is one that the per-

son determines in good faith the con-
sumer has a reasonable ability to 
repay. 

(C) The financing has a fixed rate or 
an adjustable rate that is adjustable 
after five or more years, subject to rea-
sonable annual and lifetime limita-
tions on interest rate increases. If the 
financing agreement has an adjustable 
rate, the rate is determined by the ad-
dition of a margin to an index rate and 
is subject to reasonable rate adjust-
ment limitations. The index the adjust-
able rate is based on is a widely avail-
able index such as indices for U.S. 
Treasury securities or LIBOR. 

(5) Seller financers; one property. A 
natural person, estate, or trust that 
meets all of the following criteria is 
not a loan originator under paragraph 
(a)(1) of this section: 

(i) The natural person, estate, or 
trust provides seller financing for the 
sale of only one property in any 12- 
month period to purchasers of such 
property, which is owned by the nat-
ural person, estate, or trust and serves 
as security for the financing. 

(ii) The natural person, estate, or 
trust has not constructed, or acted as a 
contractor for the construction of, a 
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residence on the property in the ordi-
nary course of business of the person. 

(iii) The natural person, estate, or 
trust provides seller financing that 
meets the following requirements: 

(A) The financing has a repayment 
schedule that does not result in nega-
tive amortization. 

(B) The financing has a fixed rate or 
an adjustable rate that is adjustable 
after five or more years, subject to rea-
sonable annual and lifetime limita-
tions on interest rate increases. If the 
financing agreement has an adjustable 
rate, the rate is determined by the ad-
dition of a margin to an index rate and 
is subject to reasonable rate adjust-
ment limitations. The index the adjust-
able rate is based on is a widely avail-
able index such as indices for U.S. 
Treasury securities or LIBOR. 

(b) Scope. Paragraph (c) of this sec-
tion applies to closed-end consumer 
credit transactions secured by a con-
sumer’s principal dwelling. Paragraphs 
(d), (e), (f), (g), (h), and (i) of this sec-
tion apply to closed-end consumer 
credit transactions secured by a dwell-
ing. This section does not apply to a 
home equity line of credit subject to 
§ 1026.40, except that paragraphs (h) and 
(i) of this section apply to such credit 
when secured by the consumer’s prin-
cipal dwelling. Paragraphs (d), (e), (f), 
(g), (h), and (i) of this section do not 
apply to a loan that is secured by a 
consumer’s interest in a timeshare 
plan described in 11 U.S.C. 101(53D). 

(c) Servicing practices. (1) In connec-
tion with a consumer credit trans-
action secured by a consumer’s prin-
cipal dwelling, no servicer shall: 

(i) Fail to credit a payment to the 
consumer’s loan account as of the date 
of receipt, except when a delay in cred-
iting does not result in any charge to 
the consumer or in the reporting of 
negative information to a consumer re-
porting agency, or except as provided 
in paragraph (c)(2) of this section; 

(ii) Impose on the consumer any late 
fee or delinquency charge in connec-
tion with a payment, when the only de-
linquency is attributable to late fees or 
delinquency charges assessed on an 
earlier payment, and the payment is 
otherwise a full payment for the appli-
cable period and is paid on its due date 

or within any applicable grace period; 
or 

(iii) Fail to provide, within a reason-
able time after receiving a request 
from the consumer or any person act-
ing on behalf of the consumer, an accu-
rate statement of the total outstanding 
balance that would be required to sat-
isfy the consumer’s obligation in full 
as of a specified date. 

(2) If a servicer specifies in writing 
requirements for the consumer to fol-
low in making payments, but accepts a 
payment that does not conform to the 
requirements, the servicer shall credit 
the payment as of 5 days after receipt. 

(3) For purposes of this paragraph (c), 
the terms ‘‘servicer’’ and ‘‘servicing’’ 
have the same meanings as provided in 
12 CFR 1024.2(b), as amended. 

(d) Prohibited payments to loan origina-
tors—(1) Payments based on a term of a 
transaction. (i) Except as provided in 
paragraph (d)(1)(iii) or (iv) of this sec-
tion, in connection with a consumer 
credit transaction secured by a dwell-
ing, no loan originator shall receive 
and no person shall pay to a loan origi-
nator, directly or indirectly, com-
pensation in an amount that is based 
on a term of a transaction, the terms 
of multiple transactions by an indi-
vidual loan originator, or the terms of 
multiple transactions by multiple indi-
vidual loan originators. If a loan origi-
nator’s compensation is based in whole 
or in part on a factor that is a proxy 
for a term of a transaction, the loan 
originator’s compensation is based on a 
term of a transaction. A factor that is 
not itself a term of a transaction is a 
proxy for a term of the transaction if 
the factor consistently varies with that 
term over a significant number of 
transactions, and the loan originator 
has the ability, directly or indirectly, 
to add, drop, or change the factor in 
originating the transaction. 

(ii) For purposes of this paragraph 
(d)(1) only, a ‘‘term of a transaction’’ is 
any right or obligation of the parties 
to a credit transaction. The amount of 
credit extended is not a term of a 
transaction or a proxy for a term of a 
transaction, provided that compensa-
tion received by or paid to a loan origi-
nator, directly or indirectly, is based 
on a fixed percentage of the amount of 

VerDate Mar<15>2010 07:49 May 22, 2014 Jkt 232043 PO 00000 Frm 00114 Fmt 8010 Sfmt 8010 Y:\SGML\232043.XXX 232043w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



105 

Bur. of Consumer Financial Protection § 1026.36 

credit extended; however, such com-
pensation may be subject to a min-
imum or maximum dollar amount. 

(iii) An individual loan originator 
may receive, and a person may pay to 
an individual loan originator, com-
pensation in the form of a contribution 
to a defined contribution plan that is a 
designated tax-advantaged plan or a 
benefit under a defined benefit plan 
that is a designated tax-advantaged 
plan. In the case of a contribution to a 
defined contribution plan, the con-
tribution shall not be directly or indi-
rectly based on the terms of that indi-
vidual loan originator’s transactions. 
As used in this paragraph (d)(1)(iii), 
‘‘designated tax-advantaged plan’’ 
means any plan that meets the require-
ments of Internal Revenue Code sec-
tion 401(a), 26 U.S.C. 401(a); employee 
annuity plan described in Internal Rev-
enue Code section 403(a), 26 U.S.C. 
403(a); simple retirement account, as 
defined in Internal Revenue Code sec-
tion 408(p), 26 U.S.C. 408(p); simplified 
employee pension described in Internal 
Revenue Code section 408(k), 26 U.S.C. 
408(k); annuity contract described in 
Internal Revenue Code section 403(b), 
26 U.S.C. 403(b); or eligible deferred 
compensation plan, as defined in Inter-
nal Revenue Code section 457(b), 26 
U.S.C. 457(b). 

(iv) An individual loan originator 
may receive, and a person may pay to 
an individual loan originator, com-
pensation under a non-deferred profits- 
based compensation plan (i.e., any ar-
rangement for the payment of non-de-
ferred compensation that is determined 
with reference to the profits of the per-
son from mortgage-related business), 
provided that: 

(A) The compensation paid to an in-
dividual loan originator pursuant to 
this paragraph (d)(1)(iv) is not directly 
or indirectly based on the terms of that 
individual loan originator’s trans-
actions that are subject to this para-
graph (d); and 

(B) At least one of the following con-
ditions is satisfied: 

(1) The compensation paid to an indi-
vidual loan originator pursuant to this 
paragraph (d)(1)(iv) does not, in the ag-
gregate, exceed 10 percent of the indi-
vidual loan originator’s total com-
pensation corresponding to the time 

period for which the compensation 
under the non-deferred profits-based 
compensation plan is paid; or 

(2) The individual loan originator was 
a loan originator for ten or fewer 
transactions subject to this paragraph 
(d) consummated during the 12-month 
period preceding the date of the com-
pensation determination. 

(2) Payments by persons other than con-
sumer. (i) Dual compensation. (A) Except 
as provided in paragraph (d)(2)(i)(C) of 
this section, if any loan originator re-
ceives compensation directly from a 
consumer in a consumer credit trans-
action secured by a dwelling: 

(1) No loan originator shall receive 
compensation, directly or indirectly, 
from any person other than the con-
sumer in connection with the trans-
action; and 

(2) No person who knows or has rea-
son to know of the consumer-paid com-
pensation to the loan originator (other 
than the consumer) shall pay any com-
pensation to a loan originator, directly 
or indirectly, in connection with the 
transaction. 

(B) Compensation received directly 
from a consumer includes payments to 
a loan originator made pursuant to an 
agreement between the consumer and a 
person other than the creditor or its af-
filiates, under which such other person 
agrees to provide funds toward the con-
sumer’s costs of the transaction (in-
cluding loan originator compensation). 

(C) If a loan originator organization 
receives compensation directly from a 
consumer in connection with a trans-
action, the loan originator organiza-
tion may pay compensation to an indi-
vidual loan originator, and the indi-
vidual loan originator may receive 
compensation from the loan originator 
organization, subject to paragraph 
(d)(1) of this section. 

(ii) Exemption. A payment to a loan 
originator that is otherwise prohibited 
by section 129B(c)(2)(A) of the Truth in 
Lending Act is nevertheless permitted 
pursuant to section 129B(c)(2)(B) of the 
Act, regardless of whether the con-
sumer makes any upfront payment of 
discount points, origination points, or 
fees, as described in section 
129B(c)(2)(B)(ii) of the Act, as long as 
the loan originator does not receive 
any compensation directly from the 
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consumer as described in section 
129B(c)(2)(B)(i) of the Act. 

(3) Affiliates. For purposes of this 
paragraph (d), affiliates shall be treat-
ed as a single ‘‘person.’’ 

(e) Prohibition on steering—(1) General. 
In connection with a consumer credit 
transaction secured by a dwelling, a 
loan originator shall not direct or 
‘‘steer’’ a consumer to consummate a 
transaction based on the fact that the 
originator will receive greater com-
pensation from the creditor in that 
transaction than in other transactions 
the originator offered or could have of-
fered to the consumer, unless the con-
summated transaction is in the con-
sumer’s interest. 

(2) Permissible transactions. A trans-
action does not violate paragraph (e)(1) 
of this section if the consumer is pre-
sented with loan options that meet the 
conditions in paragraph (e)(3) of this 
section for each type of transaction in 
which the consumer expressed an inter-
est. For purposes of paragraph (e) of 
this section, the term ‘‘type of trans-
action’’ refers to whether: 

(i) A loan has an annual percentage 
rate that cannot increase after con-
summation; 

(ii) A loan has an annual percentage 
rate that may increase after con-
summation; or 

(iii) A loan is a reverse mortgage. 
(3) Loan options presented. A trans-

action satisfies paragraph (e)(2) of this 
section only if the loan originator pre-
sents the loan options required by that 
paragraph and all of the following con-
ditions are met: 

(i) The loan originator must obtain 
loan options from a significant number 
of the creditors with which the origi-
nator regularly does business and, for 
each type of transaction in which the 
consumer expressed an interest, must 
present the consumer with loan options 
that include: 

(A) The loan with the lowest interest 
rate; 

(B) The loan with the lowest interest 
rate without negative amortization, a 
prepayment penalty, interest-only pay-
ments, a balloon payment in the first 7 
years of the life of the loan, a demand 
feature, shared equity, or shared appre-
ciation; or, in the case of a reverse 
mortgage, a loan without a prepay-

ment penalty, or shared equity or 
shared appreciation; and 

(C) The loan with the lowest total 
dollar amount of discount points, origi-
nation points or origination fees (or, if 
two or more loans have the same total 
dollar amount of discount points, origi-
nation points or origination fees, the 
loan with the lowest interest rate that 
has the lowest total dollar amount of 
discount points, origination points or 
origination fees). 

(iii) For each type of transaction, if 
the originator presents to the con-
sumer more than three loans, the origi-
nator must highlight the loans that 
satisfy the criteria specified in para-
graph (e)(3)(i) of this section. 

(4) Number of loan options presented. 
The loan originator can present fewer 
than three loans and satisfy para-
graphs (e)(2) and (e)(3)(i) of this section 
if the loan(s) presented to the con-
sumer satisfy the criteria of the op-
tions in paragraph (e)(3)(i) of this sec-
tion and the provisions of paragraph 
(e)(3) of this section are otherwise met. 

(f) Loan originator qualification re-
quirements. A loan originator for a con-
sumer credit transaction secured by a 
dwelling must, when required by appli-
cable State or Federal law, be reg-
istered and licensed in accordance with 
those laws, including the Secure and 
Fair Enforcement for Mortgage Licens-
ing Act of 2008 (SAFE Act, 12 U.S.C. 
5102 et seq.), its implementing regula-
tions (12 CFR part 1007 or part 1008), 
and State SAFE Act implementing 
law. To comply with this paragraph (f), 
a loan originator organization that is 
not a government agency or State 
housing finance agency must: 

(1) Comply with all applicable State 
law requirements for legal existence 
and foreign qualification; 

(2) Ensure that each individual loan 
originator who works for the loan 
originator organization is licensed or 
registered to the extent the individual 
is required to be licensed or registered 
under the SAFE Act, its implementing 
regulations, and State SAFE Act im-
plementing law before the individual 
acts as a loan originator in a consumer 
credit transaction secured by a dwell-
ing; and 
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(3) For each of its individual loan 
originator employees who is not re-
quired to be licensed and is not li-
censed as a loan originator pursuant to 
§ 1008.103 of this chapter or State SAFE 
Act implementing law: 

(i) Obtain for any individual whom 
the loan originator organization hired 
on or after January 10, 2014 (or whom 
the loan originator organization hired 
before this date but for whom there 
were no applicable statutory or regu-
latory background standards in effect 
at the time of hire or before January 
10, 2014, used to screen the individual) 
and for any individual regardless of 
when hired who, based on reliable in-
formation known to the loan origi-
nator organization, likely does not 
meet the standards under 
§ 1026.36(f)(3)(ii), before the individual 
acts as a loan originator in a consumer 
credit transaction secured by a dwell-
ing: 

(A) A criminal background check 
through the Nationwide Mortgage Li-
censing System and Registry (NMLSR) 
or, in the case of an individual loan 
originator who is not a registered loan 
originator under the NMLSR, a crimi-
nal background check from a law en-
forcement agency or commercial serv-
ice; 

(B) A credit report from a consumer 
reporting agency described in section 
603(p) of the Fair Credit Reporting Act 
(15 U.S.C. 1681a(p)) secured, where ap-
plicable, in compliance with the re-
quirements of section 604(b) of the Fair 
Credit Reporting Act, 15 U.S.C. 
1681b(b); and 

(C) Information from the NMLSR 
about any administrative, civil, or 
criminal findings by any government 
jurisdiction or, in the case of an indi-
vidual loan originator who is not a reg-
istered loan originator under the 
NMLSR, such information from the in-
dividual loan originator; 

(ii) Determine on the basis of the in-
formation obtained pursuant to para-
graph (f)(3)(i) of this section and any 
other information reasonably available 
to the loan originator organization, for 
any individual whom the loan origi-
nator organization hired on or after 
January 10, 2014 (or whom the loan 
originator organization hired before 
this date but for whom there were no 

applicable statutory or regulatory 
background standards in effect at the 
time of hire or before January 10, 2014, 
used to screen the individual) and for 
any individual regardless of when hired 
who, based on reliable information 
known to the loan originator organiza-
tion, likely does not meet the stand-
ards under this § 1026.36(f)(3)(ii), before 
the individual acts as a loan originator 
in a consumer credit transaction se-
cured by a dwelling, that the individual 
loan originator: 

(A)(1) Has not been convicted of, or 
pleaded guilty or nolo contendere to, a 
felony in a domestic or military court 
during the preceding seven-year period 
or, in the case of a felony involving an 
act of fraud, dishonesty, a breach of 
trust, or money laundering, at any 
time; 

(2) For purposes of this paragraph 
(f)(3)(ii)(A): 

(i) A crime is a felony only if at the 
time of conviction it was classified as a 
felony under the law of the jurisdiction 
under which the individual was con-
victed; 

(ii) Expunged convictions and par-
doned convictions do not render an in-
dividual unqualified; and 

(iii) A conviction or plea of guilty or 
nolo contendere does not render an indi-
vidual unqualified under this § 1026.36(f) 
if the loan originator organization has 
obtained consent to employ the indi-
vidual from the Federal Deposit Insur-
ance Corporation (or the Board of Gov-
ernors of the Federal Reserve System, 
as applicable) pursuant to section 19 of 
the Federal Deposit Insurance Act 
(FDIA), 12 U.S.C. 1829, the National 
Credit Union Administration pursuant 
to section 205 of the Federal Credit 
Union Act (FCUA), 12 U.S.C. 1785(d), or 
the Farm Credit Administration pursu-
ant to section 5.65(d) of the Farm Cred-
it Act of 1971 (FCA), 12 U.S.C. 227a– 
14(d), notwithstanding the bars posed 
with respect to that conviction or plea 
by the FDIA, FCUA, and FCA, as appli-
cable; and 

(B) Has demonstrated financial re-
sponsibility, character, and general fit-
ness such as to warrant a determina-
tion that the individual loan originator 
will operate honestly, fairly, and effi-
ciently; and 
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(iii) Provide periodic training cov-
ering Federal and State law require-
ments that apply to the individual loan 
originator’s loan origination activities. 

(g) Name and NMLSR ID on loan docu-
ments. (1) For a consumer credit trans-
action secured by a dwelling, a loan 
originator organization must include 
on the loan documents described in 
paragraph (g)(2) of this section, when-
ever each such loan document is pro-
vided to a consumer or presented to a 
consumer for signature, as applicable: 

(i) Its name and NMLSR ID, if the 
NMLSR has provided it an NMLSR ID; 
and 

(ii) The name of the individual loan 
originator (as the name appears in the 
NMLSR) with primary responsibility 
for the origination and, if the NMLSR 
has provided such person an NMLSR 
ID, that NMLSR ID. 

(2) The loan documents that must in-
clude the names and NMLSR IDs pur-
suant to paragraph (g)(1) of this section 
are: 

(i) The credit application; 
(ii) [Reserved] 
(iii) The note or loan contract; and 
(iv) The security instrument. 
(3) For purposes of this section, 

NMLSR ID means a number assigned 
by the Nationwide Mortgage Licensing 
System and Registry to facilitate elec-
tronic tracking and uniform identifica-
tion of loan originators and public ac-
cess to the employment history of, and 
the publicly adjudicated disciplinary 
and enforcement actions against, loan 
originators. 

(h) Prohibition on mandatory arbitra-
tion clauses and waivers of certain con-
sumer rights. (1) Arbitration. A contract 
or other agreement for a consumer 
credit transaction secured by a dwell-
ing (including a home equity line of 
credit secured by the consumer’s prin-
cipal dwelling) may not include terms 
that require arbitration or any other 
non-judicial procedure to resolve any 
controversy or settle any claims aris-
ing out of the transaction. This prohi-
bition does not limit a consumer and 
creditor or any assignee from agreeing, 
after a dispute or claim under the 
transaction arises, to settle or use ar-
bitration or other non-judicial proce-
dure to resolve that dispute or claim. 

(2) No waivers of Federal statutory 
causes of action. A contract or other 
agreement relating to a consumer cred-
it transaction secured by a dwelling 
(including a home equity line of credit 
secured by the consumer’s principal 
dwelling) may not be applied or inter-
preted to bar a consumer from bringing 
a claim in court pursuant to any provi-
sion of law for damages or other relief 
in connection with any alleged viola-
tion of any Federal law. This prohibi-
tion does not limit a consumer and 
creditor or any assignee from agreeing, 
after a dispute or claim under the 
transaction arises, to settle or use ar-
bitration or other non-judicial proce-
dure to resolve that dispute or claim. 

(i) [Reserved] 
(i) Prohibition on financing single-pre-

mium credit insurance. (1) A creditor 
may not finance, directly or indirectly, 
any premiums or fees for credit insur-
ance in connection with a consumer 
credit transaction secured by a dwell-
ing (including a home equity line of 
credit secured by the consumer’s prin-
cipal dwelling). This prohibition does 
not apply to credit insurance for which 
premiums or fees are calculated and 
paid in full on a monthly basis. 

(2) For purposes of this paragraph (i), 
‘‘credit insurance’’: 

(i) Means credit life, credit disability, 
credit unemployment, or credit prop-
erty insurance, or any other accident, 
loss-of-income, life, or health insur-
ance, or any payments directly or indi-
rectly for any debt cancellation or sus-
pension agreement or contract, but 

(ii) Excludes credit unemployment 
insurance for which the unemployment 
insurance premiums are reasonable, 
the creditor receives no direct or indi-
rect compensation in connection with 
the unemployment insurance pre-
miums, and the unemployment insur-
ance premiums are paid pursuant to a 
separate insurance contract and are 
not paid to an affiliate of the creditor. 

(j) Policies and procedures to ensure 
and monitor compliance. (1) A depository 
institution must establish and main-
tain written policies and procedures 
reasonably designed to ensure and 
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monitor the compliance of the deposi-
tory institution, its employees, its sub-
sidiaries, and its subsidiaries’ employ-
ees with the requirements of para-
graphs (d), (e), (f), and (g) of this sec-
tion. These written policies and proce-
dures must be appropriate to the na-
ture, size, complexity, and scope of the 
mortgage lending activities of the de-
pository institution and its subsidi-
aries. 

(2) For purposes of this paragraph (j), 
‘‘depository institution’’ has the mean-
ing in section 1503(2) of the SAFE Act, 
12 U.S.C. 5102(2). For purposes of this 
paragraph (j), ‘‘subsidiary’’ has the 
meaning in section 3 of the Federal De-
posit Insurance Act, 12 U.S.C. 1813. 

(j) Policies and procedures to ensure 
and monitor compliance. (1) A depository 
institution must establish and main-
tain written policies and procedures 
reasonably designed to ensure and 
monitor the compliance of the deposi-
tory institution, its employees, its sub-
sidiaries, and its subsidiaries’ employ-
ees with the requirements of para-
graphs (d), (e), (f), and (g) of this sec-
tion. These written policies and proce-
dures must be appropriate to the na-
ture, size, complexity, and scope of the 
mortgage lending activities of the de-
pository institution and its subsidi-
aries. 

(2) For purposes of this paragraph (j), 
‘‘depository institution’’ has the mean-
ing in section 1503(2) of the SAFE Act, 
12 U.S.C. 5102(2). For purposes of this 
paragraph (j), ‘‘subsidiary’’ has the 
meaning in section 3 of the Federal De-
posit Insurance Act, 12 U.S.C. 1813. 

[76 FR 79772, Dec. 22, 2011, as amended at 78 
FR 11410, Feb. 15, 2013; 78 FR 60441, Oct. 1, 
2013] 

EFFECTIVE DATE NOTES: At 78 FR 6966, Jan. 
31, 2013, § 1026.36 was amended by adding and 
reserving paragraphs (g) and (j) and adding 
paragraph (k), effective Jan. 10, 2014. For the 
convenience of the user, the added text is set 
forth as follows: 

§ 1026.36 Prohibited acts or practices in 
connection with credit secured by a 
dwelling. 

* * * * * 

(g) [Reserved] 

* * * * * 

(j) [Reserved] 
(k) Negative amortization counseling. (1) 

Counseling required. A creditor shall not ex-
tend credit to a first-time borrower in con-
nection with a closed-end transaction se-
cured by a dwelling, other than a reverse 
mortgage transaction subject to § 1026.33 or a 
transaction secured by a consumer’s interest 
in a timeshare plan described in 11 U.S.C. 
101(53D), that may result in negative amorti-
zation, unless the creditor receives docu-
mentation that the consumer has obtained 
homeownership counseling from a counseling 
organization or counselor certified or ap-
proved by the U.S. Department of Housing 
and Urban Development to provide such 
counseling. 

(2) Definitions. For the purposes of this 
paragraph (k), the following definitions 
apply: 

(i) A ‘‘first-time borrower’’ means a con-
sumer who has not previously received a 
closed-end credit transaction or open-end 
credit plan secured by a dwelling. 

(ii) ‘‘Negative amortization’’ means a pay-
ment schedule with regular periodic pay-
ments that cause the principal balance to in-
crease. 

(3) Steering prohibited. A creditor that ex-
tends credit to a first-time borrower in con-
nection with a closed-end transaction se-
cured by a dwelling, other than a reverse 
mortgage transaction subject to § 1026.33 or a 
transaction secured by a consumer’s interest 
in a timeshare plan described in 11 U.S.C. 
101(53D), that may result in negative amorti-
zation shall not steer or otherwise direct a 
consumer to choose a particular counselor or 
counseling organization for the counseling 
required under this paragraph (k). 

2. At 78 FR 11006, Feb. 14, 2013, § 1026.36 was 
amended by revising paragraph (c), effective 
Jan. 10, 2014. For the convenience of the user, 
the revised text is set forth as follows: 

§ 1026.36 Prohibited acts or practices in 
connection with credit secured by a 
dwelling. 

* * * * * 

(c) Servicing practices. For purposes of this 
paragraph (c), the terms ‘‘servicer’’ and 
‘‘servicing’’ have the same meanings as pro-
vided in 12 CFR 1024.2(b). 

(1) Payment processing. In connection with a 
consumer credit transaction secured by a 
consumer’s principal dwelling: 

(i) Periodic payments. No servicer shall fail 
to credit a periodic payment to the con-
sumer’s loan account as of the date of re-
ceipt, except when a delay in crediting does 
not result in any charge to the consumer or 
in the reporting of negative information to a 
consumer reporting agency, or except as pro-
vided in paragraph (c)(1)(iii) of this section. 
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A periodic payment, as used in this para-
graph (c), is an amount sufficient to cover 
principal, interest, and escrow (if applicable) 
for a given billing cycle. A payment qualifies 
as a periodic payment even if it does not in-
clude amounts required to cover late fees, 
other fees, or non-escrow payments a 
servicer has advanced on a consumer’s be-
half. 

(ii) Partial payments. Any servicer that re-
tains a partial payment, meaning any pay-
ment less than a periodic payment, in a sus-
pense or unapplied funds account shall: 

(A) Disclose to the consumer the total 
amount of funds held in such suspense or 
unapplied funds account on the periodic 
statement as required by § 1026.41(d)(3), if a 
periodic statement is required; and 

(B) On accumulation of sufficient funds to 
cover a periodic payment in any suspense or 
unapplied funds account, treat such funds as 
a periodic payment received in accordance 
with paragraph (c)(1)(i) of this section. 

(iii) Non-conforming payments. If a servicer 
specifies in writing requirements for the con-
sumer to follow in making payments, but ac-
cepts a payment that does not conform to 
the requirements, the servicer shall credit 
the payment as of five days after receipt. 

(2) No pyramiding of late fees. In connection 
with a consumer credit transaction secured 
by a consumer’s principal dwelling, a 
servicer shall not impose any late fee or de-
linquency charge for a payment if: 

(i) Such a fee or charge is attributable 
solely to failure of the consumer to pay a 
late fee or delinquency charge on an earlier 
payment; and 

(ii) The payment is otherwise a periodic 
payment received on the due date, or within 
any applicable courtesy period. 

(3) Payoff statements. In connection with a 
consumer credit transaction secured by a 
consumer’s dwelling, a creditor, assignee or 
servicer, as applicable, must provide an ac-
curate statement of the total outstanding 
balance that would be required to pay the 
consumer’s obligation in full as of a specified 
date. The statement shall be sent within a 
reasonable time, but in no case more than 
seven business days, after receiving a writ-
ten request from the consumer or any person 
acting on behalf of the consumer. When a 
creditor, assignee, or servicer, as applicable, 
is not able to provide the statement within 
seven business days of such a request be-
cause a loan is in bankruptcy or foreclosure, 
because the loan is a reverse mortgage or 
shared appreciation mortgage, or because of 
natural disasters or other similar cir-
cumstances, the payoff statement must be 
provided within a reasonable time. A cred-
itor or assignee that does not currently own 
the mortgage loan or the mortgage servicing 
rights is not subject to the requirement in 

this paragraph (c)(3) to provide a payoff 
statement. 

* * * * * 

3. At 78 FR 11410, Feb. 15, 2013, § 1026.36 was 
amended by revising the section heading, the 
heading of paragraph (a), and paragraph 
(a)(1); adding paragraphs (a)(3), (a)(4), (a)(5), 
and (b); revising paragraphs (d)(1), (d)(2), 
(e)(3)(i)(C), and (f); and adding paragraphs (g) 
through (j), effective Jan. 10, 2014, with the 
exception of paragraphs (h) and (i) which 
were to become effective June 1, 2013. A sub-
sequent May 31, 2013 rule delayed the effec-
tive date of 1026.36(i) to January 10, 2014. An 
Oct. 1, 2013 rule advanced the effective date 
from Jan. 10, 2014 to Jan. 1, 2014 for the 
amendments to paragraphs 1026.36(a), (b), (d), 
(e), (f) and (j) that published in the issue of 
February 15, 2013, at 78 FR 11280. For the con-
venience of the user, the added to be effec-
tive Jan. 10, 2014 is set forth as follows: 

§ 1026.36 Prohibited acts or practices and 
certain requirements for credit secured 
by a dwelling. 

* * * * * 

(i) Prohibition on financing single-premium 
credit insurance. (1) A creditor may not fi-
nance, directly or indirectly, any premiums 
or fees for credit insurance in connection 
with a consumer credit transaction secured 
by a dwelling (including a home equity line 
of credit secured by the consumer’s principal 
dwelling). This prohibition does not apply to 
credit insurance for which premiums or fees 
are calculated and paid in full on a monthly 
basis. 

(2) For purposes of this paragraph (i), 
‘‘credit insurance’’: 

(i) Means credit life, credit disability, cred-
it unemployment, or credit property insur-
ance, or any other accident, loss-of-income, 
life, or health insurance, or any payments di-
rectly or indirectly for any debt cancellation 
or suspension agreement or contract, but 

(ii) Excludes credit unemployment insur-
ance for which the unemployment insurance 
premiums are reasonable, the creditor re-
ceives no direct or indirect compensation in 
connection with the unemployment insur-
ance premiums, and the unemployment in-
surance premiums are paid pursuant to a 
separate insurance contract and are not paid 
to an affiliate of the creditor. 

* * * * * 
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