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employees, former employees who re-
ceive subpoenas, orders, or similar 
compulsory process should also notify, 
and deliver a copy of the document to, 
the General Counsel. 

§ 1070.33 Testimony and production of 
documents prohibited unless ap-
proved by the General Counsel. 

(a) Unless authorized by the General 
Counsel, no employee or former em-
ployee of the CFPB shall, in response 
to a demand or a request provide oral 
or written testimony by deposition, 
declaration, affidavit, or otherwise 
concerning any official information. 

(b) Unless authorized by the General 
Counsel, no employee or former em-
ployee shall, in response to a demand 
or request, produce any document or 
any material acquired as part of the 
performance of that employee’s duties 
or by virtue of that employee’s official 
status. 

§ 1070.34 Procedure when testimony or 
production of documents is sought; 
general. 

(a) If, as part of a proceeding in 
which the United States or the CFPB is 
not a party, official information is 
sought through a demand for testi-
mony, CFPB records, or other mate-
rial, the party seeking such informa-
tion must (except as otherwise required 
by Federal law or authorized by the 
General Counsel) set forth in writing: 

(1) The title and forum of the pro-
ceeding, if applicable; 

(2) A detailed description of the na-
ture and relevance of the official infor-
mation sought; 

(3) A showing that other evidence 
reasonably suited to the requester’s 
needs is not available from any other 
source; and 

(4) If testimony is requested, the in-
tended use of the testimony, a general 
summary of the desired testimony, and 
a showing that no document could be 
provided and used in lieu of testimony. 

(b) To the extent he or she deems 
necessary or appropriate, the General 
Counsel may also require from the 
party seeking such information a plan 
of all reasonably foreseeable demands, 
including but not limited to the names 
of all employees and former employees 
from whom discovery will be sought, 

areas of inquiry, expected duration of 
proceedings requiring oral testimony, 
identification of potentially relevant 
documents, or any other information 
deemed necessary to make a deter-
mination. The purpose of this require-
ment is to assist the General Counsel 
in making an informed decision regard-
ing whether testimony or the produc-
tion of documents or material should 
be authorized. 

(c) The General Counsel may consult 
or negotiate with an attorney for a 
party, or the party if not represented 
by an attorney, to refine or limit a re-
quest or demand so that compliance is 
less burdensome. 

(d) The General Counsel will notify 
the CFPB employee and such other per-
sons as circumstances may warrant of 
his or her decision regarding compli-
ance with the request or demand. 

§ 1070.35 Procedure when response to 
demand is required prior to receiv-
ing instructions. 

(a) If a response to a demand de-
scribed in section 1070.34 of this sub-
part is required before the General 
Counsel renders a decision, the CFPB 
will request that the appropriate CFPB 
attorney or an attorney of the Depart-
ment of Justice, as appropriate, take 
steps to stay, postpone, or obtain relief 
from the demand pending decision. If 
necessary, the attorney will: 

(1) Appear with the employee upon 
whom the demand has been made; 

(2) Furnish the court or other author-
ity with a copy of the regulations con-
tained in this subpart; 

(3) Inform the court or other author-
ity that the demand has been, or is 
being, as the case may be, referred for 
the prompt consideration of the appro-
priate CFPB official; and 

(4) Respectfully request the court or 
authority to stay the demand pending 
receipt of the requested instructions. 

(b) In the event that an immediate 
demand for production or disclosure is 
made in circumstances which would 
preclude the proper designation or ap-
pearance of an attorney of the CFPB or 
the Department of Justice on the em-
ployee’s behalf, the employee, if nec-
essary, shall respectfully request from 
the demanding court or authority a 
reasonable stay of proceedings for the 
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purpose of obtaining instructions from 
the General Counsel. 

§ 1070.36 Procedure in the event of an 
adverse ruling. 

If a stay or, or other relief from, the 
effect of a demand made pursuant to 
sections 1070.34 and 1070.35 of this sub-
part is declined or not obtained, or if 
the court or other judicial or quasi-ju-
dicial authority declines to stay the ef-
fect of the demand made pursuant to 
sections 1070.34 and 1070.35 of this sub-
part, or if the court or other authority 
rules that the demand must be com-
plied with irrespective of the General 
Counsel’s instructions not to produce 
the material or disclose the informa-
tion sought, the employee upon whom 
the demand has been made shall re-
spectfully decline to comply with the 
demand citing this subpart and United 
States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951). 

§ 1070.37 Considerations in deter-
mining whether the CFPB will com-
ply with a demand or request. 

(a) In deciding whether to comply 
with a demand or request, CFPB offi-
cials and attorneys shall consider, 
among other pertinent considerations: 

(1) Whether such compliance would 
be unduly burdensome or otherwise in-
appropriate under the applicable rules 
of discovery or the rules of procedure 
governing the case or matter in which 
the demand arose; 

(2) Whether the number of similar re-
quests would have a cumulative effect 
on the expenditure of CFPB resources; 

(3) Whether compliance is appro-
priate under the relevant substantive 
law concerning privilege or disclosure 
of information; 

(4) The public interest; 
(5) The need to conserve the time of 

CFPB employees for the conduct of of-
ficial business; 

(6) The need to avoid spending time 
and money of the United States for pri-
vate purposes; 

(7) The need to maintain impartiality 
between private litigants in cases 
where a substantial government inter-
est is not implicated; 

(8) Whether compliance would have 
an adverse effect on performance by 
the CFPB of its mission and duties; 

(9) The need to avoid involving the 
CFPB in controversial issues not re-
lated to its mission; 

(10) Compliance would interfere with 
supervisory examinations, compromise 
the CFPB’s supervisory functions or 
programs, or undermine public con-
fidence in supervised financial institu-
tions; and 

(11) Compliance would interfere with 
the CFPB’s ability to monitor for risks 
to consumers in the offering or provi-
sion of consumer financial products 
and services. 

(b) Among those demands and re-
quests in response to which compliance 
will not ordinarily be authorized are 
those with respect to which any of the 
following factors, inter alia, exist: 

(1) Compliance would violate a stat-
ute or applicable rule of procedure; 

(2) Compliance would violate a spe-
cific regulation or Executive order; 

(3) Compliance would reveal informa-
tion properly classified in the interest 
of national security; 

(4) Compliance would reveal con-
fidential or privileged commercial or 
financial information or trade secrets 
without the owner’s consent; 

(5) Compliance would compromise 
the integrity of the deliberative proc-
esses of the CFPB; 

(6) Compliance would not be appro-
priate or necessary under the relevant 
substantive law governing privilege; 

(7) Compliance would reveal con-
fidential information; or 

(8) Compliance would interfere with 
ongoing investigations or enforcement 
proceedings, compromise constitu-
tional rights, or reveal the identity of 
a confidential informant. 

(c) The CFPB may condition disclo-
sure of official information pursuant to 
a request or demand on the entry of an 
appropriate protective order. 

§ 1070.38 Prohibition on providing ex-
pert or opinion testimony. 

(a) Except as provided in this section, 
and subject to 5 CFR 2635.805, CFPB 
employees or former employees shall 
not provide opinion or expert testi-
mony based upon information which 
they acquired in the scope and per-
formance of their official CFPB duties, 
except on behalf of the CFPB or the 
United States or a party represented 
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