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the testimony is to be taken, any in-
vestigator or representative of an agen-
cy with which the Bureau is engaged in 
a joint investigation, and any indi-
vidual transcribing or recording such 
testimony. At the discretion of the Bu-
reau investigator, and with the consent 
of the person being examined, persons 
other than those listed in this para-
graph may be present in the hearing 
room. The Bureau investigator shall 
certify or direct the individual tran-
scribing the testimony to certify on 
the transcript that the witness was 
duly sworn and that the transcript is a 
true record of the testimony given by 
the witness. A copy of the transcript 
shall be forwarded promptly by the Bu-
reau investigator to the custodian des-
ignated in section 1080.13. 

§ 1080.8 Withholding requested mate-
rial. 

(a) Any person withholding material 
responsive to a civil investigative de-
mand or any other request for produc-
tion of material shall assert a claim of 
privilege not later than the date set for 
the production of material. Such per-
son shall, if so directed in the civil in-
vestigative demand or other request for 
production, submit, together with such 
claim, a schedule of the items withheld 
which states, as to each such item, the 
type, specific subject matter, and date 
of the item; the names, addresses, posi-
tions, and organizations of all authors 
and recipients of the item; and the spe-
cific grounds for claiming that the 
item is privileged. The person who sub-
mits the schedule and the attorney 
stating the grounds for a claim that 
any item is privileged must sign it. 

(b) A person withholding material 
solely for reasons described in this sub-
section shall comply with the require-
ments of this subsection in lieu of fil-
ing a petition for an order modifying or 
setting aside a civil investigative de-
mand pursuant to section 1080.6(e). 

(c) Disclosure of privileged or pro-
tected information or communications 
produced pursuant to a civil investiga-
tive demand shall be handled as fol-
lows: 

(1) The disclosure of privileged or 
protected information or communica-
tions shall not operate as a waiver with 
respect to the Bureau if: 

(i) The disclosure was inadvertent; 
(ii) The holder of the privilege or pro-

tection took reasonable steps to pre-
vent disclosure; and 

(iii) The holder promptly took rea-
sonable steps to rectify the error, in-
cluding notifying a Bureau investi-
gator of the claim of privilege or pro-
tection and the basis for it. 

(2) After being notified, the Bureau 
investigator must promptly return, se-
quester, or destroy the specified infor-
mation and any copies; must not use or 
disclose the information until the 
claim is resolved; must take reasonable 
steps to retrieve the information if he 
or she disclosed it before being noti-
fied; and, if appropriate, may sequester 
such material until such time as a 
hearing officer or court rules on the 
merits of the claim of privilege or pro-
tection. The producing party must pre-
serve the information until the claim 
is resolved. 

(3) The disclosure of privileged or 
protected information or communica-
tions shall waive the privilege or pro-
tection with respect to the Bureau as 
to undisclosed information or commu-
nications only if: 

(i) The waiver is intentional; 
(ii) The disclosed and undisclosed in-

formation or communications concern 
the same subject matter; and 

(iii) They ought in fairness to be con-
sidered together. 

§ 1080.9 Rights of witnesses in inves-
tigations. 

(a) Any person compelled to submit 
documentary material, tangible things, 
or written reports or answers to ques-
tions to the Bureau, or to testify in an 
investigational hearing, shall be enti-
tled to retain a copy or, on payment of 
lawfully prescribed costs, request a 
copy of the materials, things, reports, 
or written answers submitted, or a 
transcript of his or her testimony. The 
Bureau, however, may for good cause 
deny such a request and limit the wit-
ness to inspection of the official tran-
script of the testimony. Upon comple-
tion of transcription of the testimony 
of the witness, the witness shall be of-
fered an opportunity to read the tran-
script of his or her testimony. Any 
changes by the witness shall be entered 
and identified upon the transcript by 
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