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§ 115.68 Guarantee percentage. 

SBA reimburses a PSB Surety in an 
amount not to exceed 70% of the Loss 
incurred and paid. Where the total Con-
tract or Order amount increases be-
yond the Applicable Statutory Limit 
after Execution of the bond, SBA’s 
share of the Loss is limited to that per-
centage of the increased Contract or 
Order amount which the statutory 
limit represents, multiplied by the 
guarantee percentage approved by 
SBA. For an example, see § 115.31(d). 

[74 FR 36110, July 22, 2009] 

§ 115.69 Imminent Breach. 

(a) No prior approval requirement. SBA 
will reimburse a PSB Surety for the 
guaranteed portion of payments the 
Surety makes to avoid or attempt to 
avoid an Imminent Breach of the terms 
of a Contract covered by an SBA guar-
anteed bond. The PSB Surety does not 
need SBA approval to make Imminent 
Breach payments. 

(b) Amount of reimbursement. The ag-
gregate of the payments by SBA under 
this section cannot exceed 10% of the 
Contract amount, unless the Adminis-
trator finds that a greater payment 
(not to exceed the guaranteed portion 
of the bond penalty) is necessary and 
reasonable. In no event will SBA make 
any duplicate payment under any pro-
vision of these regulations in this part. 

(c) Recordkeeping requirement. The 
PSB Surety must keep records of pay-
ments made to avoid Imminent Breach. 

§ 115.70 Claims for reimbursement of 
Losses. 

(a) How claims are submitted. A PSB 
Surety must submit claims for reim-
bursement on a form approved by SBA 
no later than 1 year from the date the 
Surety paid the amount. Loss is deter-
mined as of the date of receipt by SBA 
of the claim for reimbursement, or as 
of such later date as additional infor-
mation requested by SBA is received. 
Subject to the offset provisions of part 
140, SBA pays its share of Loss within 
90 days of receipt of the requisite infor-
mation. Claims for reimbursement and 
any additional information submitted 
are subject to review and audit by 
SBA. 

(b) Surety responsibilities. The PSB 
Surety must take all necessary steps 
to mitigate Losses when legal action 
against a bond has been instituted, 
when the Obligee has declared a de-
fault, and when the Surety has estab-
lished a claim reserve. The Surety may 
dispose of collateral at fair market 
value only. Unless SBA notifies the 
Surety otherwise, the Surety must 
take charge of all claims or suits aris-
ing from a defaulted bond, and com-
promise, settle or defend the suits. The 
Surety must handle and process all 
claims under the bond and all settle-
ments and recoveries in the same man-
ner as it does on non-guaranteed bonds. 

(c) Reservation of SBA’s rights. The 
payment by SBA of a PSB Surety’s 
claim does not waive or invalidate any 
of the terms of the PSB Agreement, 
the regulations in this part 115, or any 
defense SBA may have against the Sur-
ety. Within 30 days of receipt of notifi-
cation that a claim or any portion of a 
claim should not have been paid by 
SBA, the Surety must repay the speci-
fied amounts to SBA. 

§ 115.71 Denial of liability. 
In addition to the grounds set forth 

in § 115.19, SBA may deny liability to a 
PSB Surety if: 

(a) The PSB Surety’s guaranteed 
bond was in an amount which, together 
with all other guaranteed bonds, ex-
ceeded the allotment for the period 
during which the bond was approved, 
and no prior SBA approval had been ob-
tained; 

(b) The PSB Surety’s loss was in-
curred under a bond which was not list-
ed on the bordereau for the period 
when it was approved; or 

(c) The loss incurred by the PSB Sur-
ety is not attributable to the par-
ticular Contract for which an SBA 
guaranteed bond was approved. 

PART 117—NONDISCRIMINATION 
IN FEDERALLY ASSISTED PRO-
GRAMS OR ACTIVITIES OF SBA— 
EFFECTUATION OF THE AGE DIS-
CRIMINATION ACT OF 1975, AS 
AMENDED 

Sec. 
117.1 Purpose. 
117.2 Application of this part. 
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117.3 Definitions. 
117.4 Discrimination prohibited and excep-

tions. 
117.5 Illustrative applications. 
117.6 Remedial and affirmative action by re-

cipients. 
117.7 Assurances required. 
117.8 Responsibilities of SBA recipients. 
117.9 Compliance information. 
117.10 Review procedures. 
117.11 Complaint procedures. 
117.12 Mediation. 
117.13 Investigation and resolution of mat-

ters. 
117.14 Intimidating or retaliatory acts pro-

hibited. 
117.15 Procedure for effecting compliance. 
117.16 Hearings. 
117.17 Decisions and notices. 
117.18 Judicial review. 
117.19 Effect on other regulations. 
117.20 Supervision and coordination. 

APPENDIX A TO PART 117 

AUTHORITY: Age Discrimination Act of 1975, 
42 U.S.C. 6101 et seq. 

SOURCE: 50 FR 41648, Oct. 11, 1985, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 117 appear at 68 FR 51349, Aug. 26, 2003. 

§ 117.1 Purpose. 

The purpose of this part is to effec-
tuate the provisions of The Age Dis-
crimination Act of 1975, as amended 
(hereinafter referred to as the Act), to 
the end that no person in the United 
States shall, on the basis of age, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under programs or activi-
ties receiving financial assistance or 
any financial activities of the Small 
Business Administration to which this 
Act applies. The Act also permits re-
cipients of Federal funds to continue to 
use certain age distinctions and other 
factors other than age which meet the 
requirements of the Act and these reg-
ulations in the conduct of programs or 
activities and the provision of services 
to the public. 

§ 117.2 Application of this part. 

(a) This part applies to all recipients 
of Federal financial assistance admin-
istered by the Small Business Adminis-
tration, whether or not the specific 
type of Federal financial assistance ad-
ministered is listed in appendix A. 

(b) For the purposes of this part, the 
prohibition against age discrimination 
applies to natural persons of all ages. 

(c) This part does not apply to the 
employment practices of any recipi-
ents. 

[50 FR 41648, Oct. 11, 1985, as amended at 68 
FR 51349, Aug. 26, 2003] 

§ 117.3 Definitions. 

As used in this part: 
(a) The term act means the Age Dis-

crimination Act of 1975, as amended 
(Title III of Pub. L. 94–135). 

(b) The term action means any act, 
activity, policy, rule, standard, or 
method of administration; or the use of 
any policy, rule, standard, or method 
of administration. 

(c) The term age means how old a 
person is, or the number of years from 
the date of a person’s birth. 

(d) The term age distinction means 
any action using age or an age-related 
term. 

(e) The term age-related means a word 
or words which necessarily imply a 
particular age or range of ages (for ex-
ample, children, adult, older persons, but 
not student). 

(f) The term agency means a Federal 
department or agency that is empow-
ered to extend financial assistance. 

(g) The term applicant means one who 
applies for Federal financial assist-
ance. 

(h) The term Federal financial assist-
ance includes: (1) Grants and loans of 
Federal funds; (2) the grant or donation 
of Federal property and interests in 
property; (3) the detail of Federal per-
sonnel; (4) the sale and lease of, and the 
permission to use (on other than a cas-
ual or transient basis), Federal prop-
erty or any interest in such property 
without consideration, or at a nominal 
consideration, or at a consideration 
which is reduced for the purpose of as-
sisting the recipient, or in recognition 
of the public interest to be served by 
such sale or lease to the recipient; and 
(5) any Federal agreement, arrange-
ment, or other contract which has as 
one of its purposes the provision of as-
sistance. 

(i) The term normal operation means 
the operation of a business or activity 
without significant changes that would 
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impair its ability to meet its objec-
tives. 

(j) The term program or activity means 
all of the operations of any entity de-
scribed in paragraphs (j)(1) through (4) 
of this section, any part of which is ex-
tended Federal financial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (j)(1), (2), or (3) 
of this section. 

(k) The term recipient means one who 
receives any Federal financial assist-
ance administered by the Small Busi-
ness Administration. (See Appendix A.) 
The term recipient also shall be deemed 
to include subrecipients of SBA finan-
cial assistance. 

(l) The term SBA means the Small 
Business Administration. 

(m) The term subrecipient means any 
business concern that receives Federal 
financial assistance from the primary 

recipient of such financial assistance. 
A subrecipient is generally regarded as 
a recipient of Federal financial assist-
ance and has all the duties of a recipi-
ent in these regulations. 

(n) The term statutory objective means 
the purposes of the legislation as stat-
ed in an act, statute or ordinance or 
can be shown in the legislative history 
of any Federal statute, State statute, 
or local statute or ordinance adopted 
by an elected, general purpose legisla-
tive body. 

[50 FR 41648, Oct. 11, 1985, as amended at 68 
FR 51349, Aug. 26, 2003] 

§ 117.4 Discrimination prohibited and 
exceptions. 

(a) General. To the extent that this 
part applies, no person in the United 
States shall, on the basis of age, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any business or ac-
tivity receiving Federal financial as-
sistance. 

(b) Specific discriminatory actions pro-
hibited. To the extent that this part ap-
plies, a recipient business or other ac-
tivity may not, directly or through 
contractual arrangements, on the 
ground of age: 

(1) Deny an individual any services, 
financial aid or other benefit provided 
by the business or other activity, ex-
cept where sanctioned by one of the ex-
ceptions stated in § 117.4 (d), (e) or (f) of 
this section. 

(2) Provide any service, financial aid 
or other benefit, except as sanctioned 
by one of the exceptions stated below, 
in such a way as to deny or limit per-
sons in their efforts to participate in 
federally-assisted programs or activi-
ties; 

(3) Treat an individual differently 
from others, except as sanctioned by an 
exception stated below, in determining 
whether the person satisfied any ad-
mission, enrollment, eligibility, mem-
bership, or other requirement or condi-
tion which individuals must meet in 
order to be provided any service, finan-
cial aid or other benefit provided by 
the business or activity. 

(c) The specific forms of prohibited 
discrimination in paragraph (b) of this 
section does not limit the generality of 
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the prohibition in paragraph (a) of this 
section. 

(d) Exception 1. A recipient is per-
mitted to take an action otherwise pro-
hibited by paragraphs (a) and (b) of this 
section, if the action reasonably takes 
into account age as a factor necessary 
to the normal operation or the achieve-
ment of any statutory objective of a 
business or activity. An action reason-
ably takes into account age as a factor 
necessary to the normal operation or 
the achievement of any statutory ob-
jective of a business or activity, if: 

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and 

(2) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the busi-
ness or activity to continue, or to 
achieve any statutory objective of the 
business or activity; and 

(3) The other characteristic(s) can be 
reasonably measured or approximated 
by the use of age; and 

(4) The other characteristic(s) are 
impractical to measure directly on an 
individual basis. 

NOTE: All of the above factors must be met 
in order to exclude a business activity from 
the provisions of this part. 

(e) Exception 2. A recipient is per-
mitted to take an action otherwise pro-
hibited by paragraphs (a) and (b) of this 
section which is based on a factor other 
than age, even though that action may 
have a disproportionate effect on per-
sons of different ages. An action may 
be based on a factor other than age if 
the factor bears a direct and substan-
tial relationship to the normal oper-
ation of the business or activity or to 
the achievement of a statutory objec-
tive. 

(f) Exception 3. A recipient is per-
mitted to take an action otherwise pro-
hibited by paragraphs (a) and (b) of this 
section if an age distinction is con-
tained in that part of a Federal, State 
or local statute or ordinance adopted 
by an elected general purpose legisla-
tive body which provides any benefits 
or assistance to, establishes criteria for 
participation in, or describes intended 
beneficiaries or target groups in age- 
related terms. 

(g) The burden of proving that an age 
distinction or other action falls within 

the exceptions outlined in paragraphs 
(d), (e), and (f) of this section on the re-
cipient of Federal financial assistance. 

§ 117.5 Illustrative applications. 

(a) Discrimination in providing finan-
cial assistance. Development companies 
and small business investment compa-
nies, which apply for or receive any fi-
nancial assistance may not discrimi-
nate on the ground of age in providing 
financial assistance to small business 
concerns. Such discrimination prohib-
ited by § 117.4 includes but is not lim-
ited to the failure or refusal, because of 
the age of the applicant, or the age of 
the applicant’s principal owner or oper-
ating official to extend a loan or equity 
financing to any business concern; or, 
in the case of financing which has actu-
ally been extended, the failure or re-
fusal because of the age of the recipi-
ent, or the age of recipient’s principal 
owner or operating official to accord 
the recipient fair treatment and the 
customary courtesies regarding such 
matters as default, grace periods and 
the like. 

(b) Discrimination in accommodations 
or services. Small Business Concerns 
and others who or which apply for or 
receive any financial assistance admin-
istered by the Small Business Adminis-
tration, such as but not limited to phy-
sicians, dentists, hospitals, schools, li-
braries, and other individuals or orga-
nizations may not discriminate in the 
treatment, accommodations or services 
they provide to their patients, stu-
dents, members, passengers, or mem-
bers of the public, except when the nor-
mal operation or statutory objective of 
the business or activity of the intended 
beneficiary is designated in age-related 
terms, whether or not operated for 
profit. Action by such business or ac-
tivity to be excluded from compliance 
with this regulation must fall within 
the exceptions enumerated in § 117.4 (d), 
(e), and (f) of this part. 

(c) The discrimination prohibited by 
§ 117.5(b) includes, but is not limited to 
the failure or refusal, because of age, to 
accept a patient, student, member, cus-
tomer, client, or passenger, except 
when the imposition of this prohibition 
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would interfere with the normal oper-
ation of the business, e.g., pediatri-
cians, nursery schools, geriatric clin-
ics. 

§ 117.6 Remedial and affirmative ac-
tion by recipients. 

(a) Where a recipient is found to have 
discriminated on the basis of age, the 
recipient shall take any remedial ac-
tion which the Agency may require to 
overcome the effects of the discrimina-
tion. If another recipient exercises con-
trol over the recipient that has dis-
criminated, both recipients may be re-
quired to take remedial action. 

(b) Even in the absence of a finding of 
discrimination, a recipient may take 
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s 
program or activity on the basis of age. 

(c) If a recipient operating a program 
or activity which serves the elderly or 
children in addition to persons of other 
ages, provides special benefits to the 
elderly or to children, the provision of 
those benefits shall be presumed to be 
voluntary affirmative action provided 
that it does not have the effect of ex-
cluding otherwise eligible persons from 
participation in the program or activ-
ity. 

§ 117.7 Assurances required. 
An application for financial assist-

ance administered by the Small Busi-
ness Administration shall, as a condi-
tion of its approval and the extension 
of such assistance, contain or be ac-
companied by an assurance that the re-
cipient will comply with this part. SBA 
shall specify the form of the foregoing 
assurance, and the extent to which like 
assurances will be required of contrac-
tors and subcontractors, transferees, 
successors, and other participants. 

§ 117.8 Responsibilities of SBA recipi-
ents. 

(a) Each SBA recipient has the pri-
mary responsibility to ensure that its 
programs or activities are in compli-
ance with the Act and these regula-
tions, and shall take steps to eliminate 
violations of the Act. A recipient also 
has responsibility to maintain records, 
provide information, and to afford SBA 
access to its records to the extent SBA 

finds necessary to determine whether 
the recipient is in compliance with the 
Act and these regulations. (OMB No. 
3245 0076) 

(b) Where a recipient passes on Fed-
eral financial assistance from SBA to 
subrecipients, the recipient shall pro-
vide the subrecipients written notice of 
their obligations under the Act and 
these regulations. 

(c) Each recipient shall make nec-
essary information about the Act and 
these regulations available to the bene-
ficiaries of its programs or activities in 
order to inform them about the protec-
tions against discrimination provided 
by the Act and these regulations. 

(d) Whenever an assessment indicates 
a violation of the Act and the SBA reg-
ulations, the recipient shall take cor-
rective action. 

§ 117.9 Compliance information. 
(a) Cooperation and assistance. SBA 

shall, to the fullest extent practicable, 
seek the cooperation of recipients in 
obtaining compliance with this part 
and shall provide assistance and guid-
ance to recipients to help them comply 
voluntarily with this part. 

(b) Record Keeping. Each recipient 
shall keep records in such form, and 
containing such information which 
SBA determines may be necessary to 
ascertain whether the recipient has 
complied or is complying with this part 
(OMB No. 3245 0076). In the case of a 
small business concern which receives 
financial assistance from a develop-
ment company or from a small busi-
ness investment company, the small 
business concern shall also keep such 
records and information as may be nec-
essary to enable SBA to determine if 
the small business concern is com-
plying with this part. 

(c) Each recipient shall provide to 
SBA, upon request, information and re-
ports which SBA determines are nec-
essary to ascertain whether the recipi-
ent is complying with the Act and 
these regulations. 

(d) Access to sources of information. 
Each recipient shall permit reasonable 
access by SBA during normal business 
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this 
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part. Where any information required 
of an applicant or recipient is in the 
exclusive possession of any other agen-
cy, institution or person and that agen-
cy, institution or person shall fail or 
refuse to furnish the information, the 
recipient shall so certify and shall set 
forth what efforts it has made to ob-
tain the required information. The re-
cipient will be held responsible for sub-
mitting the information. Failure to 
submit information or permit access to 
sources of information required by SBA 
will subject the recipient to enforce-
ment procedure as provided in § 117.15 
of this part. 

(Information collection requirements in 
paragraph (c) were approved by the Office of 
Management and Budget under control num-
ber 3245–0076) 

§ 117.10 Review procedures. 
(a) SBA shall from time to time re-

view the practices of recipients to de-
termine whether they are complying 
with this part. As part of a compliance 
review or complaint investigation, SBA 
may require a recipient employing 15 
or more full-time employees to com-
plete a written self-evaluation, in a 
manner specified by the Agency, of any 
age distinction imposed in its program 
or activity receiving Federal financial 
assistance. 

(b) If a compliance review or pre- 
award review indicates a violation of 
the Act or these regulations, SBA will 
attempt to achieve voluntary compli-
ance with the Act. If voluntary compli-
ance with the recipient cannot be 
achieved, such recipient will be subject 
to the enforcement procedure con-
tained in § 117.15 of these regulations. A 
refusal to permit an on-site compliance 
review during normal working hours 
may constitute noncompliance with 
this part. 

§ 117.11 Complaint procedures. 
(a) Any person who believes that he/ 

she or any specific class of individuals 
is being or has been subjected to dis-
crimination by SBA, a recipient, or an 
applicant for assistance, prohibited by 
this part may, by himself/herself or by 
a representative, file with SBA a writ-
ten complaint. The complainant has 
the right to have a representative at 
all stages of the complaint procedure. 

(b) A complaint must be filed not 
later than 180 days from the date of the 
alleged discrimination, unless the time 
filing is extended by SBA. The 
Adminstrator, the Assistant Adminis-
trator, Office of Equal Employment 
Opportunity & Civil Rights Compli-
ance, are the only officials who may 
waive the 180-day time limit for filing 
complaints under this part. SBA will 
consider the date a complaint is filed 
to be the date upon which the com-
plaint is sufficient to be processed. 

(c) Each complaint will be reviewed 
to ensure that it falls within the cov-
erage of the Act and contains all infor-
mation necessary for further proc-
essing. 

(d) SBA will attempt to facilitate the 
filing of complaints wherever possible, 
including taking the following actions: 

(1) Accepting as a sufficient com-
plaint, any written statement which 
identifies the parties involved and the 
date the complainant first had knowl-
edge of the alleged violation, describes 
generally the action or practice com-
plained of, and is signed by the com-
plainant. 

(2) Freely permitting a complainant 
to add information to the complaint to 
meet the requirements of a sufficient 
complaint. 

(3) Notifying the complainant and 
the recipient of their rights and obliga-
tions under the complaint procedure, 
including the right to have a represent-
ative at all stages of the complaint 
procedure. 

(4) Notifying the complainant and 
the recipient (or their representatives) 
of their right to contact the Assistant 
Administrator, Office of Equal Employ-
ment Opportunity & Civil Rights Com-
pliance, for information and assistance 
regarding the complaint resolution 
process. 

(e) SBA will return to the complain-
ant any complaint filed under the ju-
risdiction of this regulation, but found 
to be outside the jurisdiction of this 
regulation, and will state the reason(s) 
why it is outside the jurisdiction of 
this regulation. 

[50 FR 41648, Oct. 11, 1985, as amended at 72 
FR 50038, Aug. 30, 2007] 
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§ 117.12 Mediation. 

(a) SBA shall, after ensuring that the 
complaint falls within the coverage of 
this Act and all information necessary 
for further processing is contained 
therein, unless the age distinction 
complained of is clearly within an ex-
ception, promptly refer the complaint 
to the Federal Mediation and Concilia-
tion Service (FMCS). 

(b) SBA shall, to the extent possible, 
require the participation of the recipi-
ent and the complainant in the medi-
ation process in an effort to reach a 
mutually satisfactory settlement of 
the complaint or make an informed 
judgment that an agreement is not pos-
sible. Both parties need not meet with 
the mediator at the same time. 

(c) If the complainant and the recipi-
ent reach a mutually satisfactory reso-
lution of the complaint during the me-
diation period, the mediator shall pre-
pare a written statement of the agree-
ment and have the complainant and re-
cipient sign it. 

(d) A copy of the written mediation 
agreement will be referred to SBA, and 
no further action will be taken unless 
it appears that either the complainant 
or the recipient (or other alleged dis-
criminator subject to this part) fails to 
comply with the agreement. 

(e) If at the end of 60 days after the 
receipt of a complaint by SBA, or at 
any time prior thereto, an agreement 
is reached or the mediator determines 
an agreement cannot be reached 
through mediation, the agreement or 
complaint will be returned to SBA. 

(f) This 60-day period may be ex-
tended by the mediator, with the con-
currence of SBA for not more than 30 
days if the mediator determines that 
an agreement will likely be reached 
during the extended period. 

(g) The mediator shall protect the 
confidentiality of all information ob-
tained in the course of the mediation 
process. No mediator shall testify in 
any adjudicative proceeding, produce 
any document, or otherwise disclose 
any information obtained during the 
course of the mediation process with-
out prior approval of the head of the 
agency appointing the mediator. 

§ 117.13 Investigation and resolution 
of matters. 

(a) SBA will make a prompt inves-
tigation whenever a compliance review 
indicates a possible failure to comply 
with this part by the recipient and ad-
ditional information is needed by SBA 
to assure compliance with this part, or 
when an unresolved complaint has been 
returned by the FMCS, or when it ap-
pears that the complainant or the re-
cipient is failing to comply with a me-
diation agreement. The investigation 
shall include a review of the pertinent 
practices and policies of the recipient, 
the circumstances under which the pos-
sible noncompliance with this part oc-
curred, and other factors relevant to a 
determination as to whether the recipi-
ent is complying, is not complying, or 
has failed to comply with this part. 

(b) Resolution of matters. If an inves-
tigation indicates a failure to comply 
with this part, SBA will so inform the 
complainant, if applicable, and the re-
cipient that the matter will be resolved 
by informal means that are mutually 
agreeable to the parties, whenever pos-
sible. 

(1) If, during the course of an inves-
tigation, the matter is resolved by in-
formal means, SBA will put any agree-
ment in writing and have it signed by 
the parties and an authorized official of 
SBA. 

(2) If investigation indicates a viola-
tion of the Act or these regulations, 
SBA will attempt to achieve voluntary 
compliance. If SBA cannot achieve vol-
untary compliance, it will begin en-
forcement as described in § 117.15. 

(3) If an investigation does not war-
rant action, SBA will so inform the 
complainant, if applicable, and the re-
cipient in writing. 

§ 117.14 Intimidating or retaliatory 
acts prohibited. 

No complainant, recipient or other 
person shall intimidate, threaten, co-
erce, or discriminate against any indi-
vidual for the purpose of interfering 
with any right or privilege secured by 
this part or because an individual or 
group has made a complaint, testified, 
assisted, or participated in any manner 
in an investigation, review, enforce-
ment process, or hearing under this 
part. The identity of complainants 

VerDate Mar<15>2010 13:52 Feb 03, 2014 Jkt 232045 PO 00000 Frm 00238 Fmt 8010 Sfmt 8010 Y:\SGML\232045.XXX 232045eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



229 

Small Business Administration § 117.15 

shall be kept confidential except to the 
extent necessary to carry out the pur-
poses of this part, including the con-
duct of any investigation, hearing, me-
diation, or judicial proceeding. 

§ 117.15 Procedure for effecting com-
pliance. 

(a) General. (1) If there appears to be 
a failure or threatened failure to com-
ply with this part by an applicant or 
recipient and if the noncompliance or 
threatened noncompliance cannot be 
resolved by informal means, compli-
ance with this part may be effected by 
suspending, terminating, or refusing 
any financial assistance approved but 
not yet disbursed to an applicant. In 
the case of loans partially or fully dis-
bursed, compliance with this part may 
be effected by calling, canceling, termi-
nating, accelerating repayment, or sus-
pending in whole or in part the Federal 
financial assistance provided. The de-
termination of the recipient’s violation 
may be made only after a recipient has 
had an opportunity for a hearing on the 
record before an administrative law 
judge. 

(2) In addition, compliance may be ef-
fected by any other means authorized 
by law. Such other means may include, 
but are not limited to: 

(i) Action by SBA to accelerate the 
maturity of the recipient’s obligation; 

(ii) Referral to the Department of 
Justice with a recommendation that 
appropriate proceedings be brought to 
enforce any rights of the United States 
under any law of the United States or 
obligations of the recipient created by 
the Act or this part; and 

(iii) Use of any requirement of or re-
ferral to any Federal, State or local 
government agency that will have the 
effect of correcting a violation of the 
Act or these regulations. 

(3) If there appears to be a failure or 
threatened failure to comply with this 
part by an SBA office or official, the 
Assistant Administrator, Office of 
Equal Employment Opportunity & 
Civil Rights Compliance, will rec-
ommend appropriate corrective action 
to the Administrator. Any resulting 
adverse action against an SBA em-
ployee shall follow Office of Personnel 
Management and SBA procedures for 
such action. 

(b) Noncompliance with §§ 117.7 and 
117.9. If an applicant fails or refuses to 
furnish an assurance required under 
§ 117.7, or fails to provide information 
or allow SBA access to information 
under § 117.9 or otherwise fails or re-
fuses to comply with a requirement im-
posed by or pursuant to those sections, 
Federal financial assistance may be de-
ferred for a period not to exceed 60 days 
after the applicant has received a no-
tice for an opportunity for hearing 
under § 117.16, or unless a hearing has 
begun within that time, or the time for 
beginning the hearing has been ex-
tended by mutual consent of the recipi-
ent and the Agency, for purposes of de-
termining what constitutes mutual 
consent, the Agency shall be deemed to 
have consented to any extension re-
quested by the recipient and granted 
by the administrative law judge (hear-
ing officer), whether or not the Agency 
initially approved the extension. A de-
ferral may not continue for more than 
30 days after the close of the hearing, 
unless the hearing results in a finding 
against the applicant or recipient. 

(c) SBA will not take action toward 
accelerating repayment, suspending, 
terminating, or refusing financial as-
sistance until: 

(1) SBA has advised the applicant or 
recipient of the failure to comply and 
has determined that compliance cannot 
be secured by voluntary means; 

(2) There has been an express finding 
on the record, after an opportunity for 
hearing, of a failure by the applicant or 
recipient to comply with a requirement 
imposed by or pursuant to this part; 

(3) The action has been approved by 
the Administrator of SBA pursuant to 
§ 117.17; and 

(4) The expiration of 30 days after 
SBA has filed with the committee of 
the House and the committee of the 
Senate having legislative jurisdiction 
over the form of financial assistance 
involved, a full written report of the 
circumstances and the grounds for such 
action. 

(d) Other means authorized by law. 
No action to effect compliance by any 
other means authorized by law shall be 
taken until: 

(1) SBA has determined that compli-
ance cannot be secured by voluntary 
means; 
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(2) The action has been approved by 
the Administrator or designee; 

(3) The expiration of 30 days after 
SBA has filed with the committee of 
the House and the committee of the 
Senate having legislative jurisdiction 
over the form of financial assistance 
involved, a full written report of the 
circumstances and the grounds for such 
action; 

(4) The applicant or recipient has 
been notified of the failure to comply, 
and of the action to be taken to effect 
compliance; and 

(5) The expiration of at least 10 days 
from the mailing of such notice to the 
applicant or recipient or other person. 
During this period of at least 10 days 
from the mailing of such notice to the 
applicant or recipient or other person, 
additional efforts shall be made to per-
suade the applicant or recipient to 
comply with this part and to take such 
corrective action as may be appro-
priate. 

[50 FR 41648, Oct. 11, 1985, as amended at 72 
FR 50038, Aug. 30, 2007] 

§ 117.16 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired by § 117.15, reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This 
notice shall advise the applicant or re-
cipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion, and either. 

(1) Fix a date not less than 20 days 
after the date of such notice within 
which the applicant or recipient may 
request the Office of Hearings and Ap-
peals (OHA) that the matter be sched-
uled for hearing; or 

(2) Advise the applicant or recipient 
that the matter in question has been 
set down for hearing at a stated place 
and time. The time and place so fixed 
shall be reasonable and shall be subject 
to change for cause. The complainant 
shall be advised of the time and place 
of the hearing. An applicant or recipi-
ent may waive a hearing and submit 
written information and argument for 
the record. The failure of an applicant 

or recipient to appear at a hearing for 
which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing and as consent to the making 
of a decision on the basis of such infor-
mation as is available. 

(b) Time and place of hearing. Hear-
ings shall be held at OHA in Wash-
ington, DC, at a time fixed by OHA un-
less that office determines that the 
convenience of the complainant, appli-
cant, recipient or SBA requires that 
another place be selected. Hearings 
shall be held before an administrative 
law judge designated in accordance 
with the Administrative Procedure 
Act. 

(c) Right to counsel. In all proceedings 
under this section, the applicant or re-
cipient and SBA shall have the right to 
be represented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearings, decisions, and any ad-
ministrative review shall be conducted 
in conformity with the Administrative 
Procedure Act and 13 CFR part 134. 
Such rules of procedure should be con-
sistent with this section, relate to the 
conduct of the hearing, provide for giv-
ing of notices to those referred to in 
paragraph (a) of this section, taking of 
testimony, exhibits, arguments, and 
briefs, request for findings and other 
related matters. SBA, the complainant, 
if any, and the applicant or recipient 
shall be entitled to introduce all rel-
evant evidence on the issues as stated 
in the notice for hearing, or as deter-
mined by the administrative law judge 
conducting the hearing at the outset of 
or during the hearing. 

(2) Technical rules of evidence may 
be waived by the administrative law 
judge conducting a hearing pursuant to 
this part, but rules or principles de-
signed to assure production of the most 
credible evidence available, and subject 
testimony to test by cross-examination 
shall be applied where reasonably nec-
essary. The administrative law judge 
may exclude irrelevant, immaterial, or 
unduly repetitious evidence. All docu-
ments and other evidence offered or 
taken for the record shall be open to 
examination by the parties and oppor-
tunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be 
made of the oral evidence except to the 
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extent the substance thereof is stipu-
lated for the record. All decisions shall 
be based upon the hearing record and 
written findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance or threatened noncompli-
ance with this part, with respect to two 
or more forms of financial assistance 
to which this part applies, or non-
compliance with this part and the reg-
ulations of one or more other Federal 
agencies issued under the Act, the Ad-
ministrator may, by agreement with 
such other agencies, provide for the 
conduct of consolidated or joint hear-
ings, and for the application to such 
hearings of rules and procedures not in-
consistent with this part. Final deci-
sions in such cases, insofar as this part 
is concerned, shall be made in accord-
ance with § 117.17. 

§ 117.17 Decisions and notices. 

(a) Decision by an administrative law 
judge. If the hearing is held by an ad-
ministrative law judge, such adminis-
trative law judge shall either make an 
initial decision, if so authorized, or 
certify the entire record, including rec-
ommended findings and proposed deci-
sion, to the Administrator for a final 
decision and a copy of such initial deci-
sion or certification shall be mailed to 
the applicant or recipient and the com-
plainant. Where the initial decision is 
made by the administrative law judge, 
the applicant or recipient may, within 
30 days of the mailing of such notice of 
initial decision, file with the Adminis-
trator exceptions to the initial deci-
sion, with the reasons therefor. In the 
absence of exceptions, the Adminis-
trator may, by motion within 45 days 
after the initial decision, serve on the 
applicant or recipient a notice that he/ 
she will review the decision. Upon the 
filing of such exceptions or of such no-
tice of review, the Administrator shall 
review the initial decision and issue 
his/her decision thereon, including the 
reasons therefor. The decision of the 
Administrator shall be mailed prompt-
ly to the applicant or recipient, and 
the complainant, if any. In the absence 
of either exceptions or a notice of re-
view, the initial decision shall con-

stitute the final decision of the Admin-
istrator. 

(b) Decisions on record or review by the 
Administrator. Whenever a record is cer-
tified to the Administrator for decision 
or the Administrator reviews the deci-
sion of an administrative law judge 
pursuant to paragraph (a) of this sec-
tion, or whenever the Secretary of the 
Department of Health and Human 
Services or the Department of Justice 
conducts the hearing, the applicant or 
recipient shall be given reasonable op-
portunity to file briefs or other written 
statements of its contentions and a 
copy of the final decision of the Admin-
istrator shall be given in writing to the 
applicant or recipient and the com-
plainant, if any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 
pursuant to § 117.16, a decision shall be 
made by the Administrator on the 
record and a copy of such decision shall 
be given in writing to the applicant or 
recipient, and to the complainant, if 
any. 

(d) Rulings required. Each decision of 
an administrative law judge or the Ad-
ministrator shall set forth the ruling 
on each finding, conclusion, or excep-
tion presented, and shall identify the 
requirement or requirements imposed 
by or pursuant to this part with which 
it is found that the applicant or recipi-
ent has failed to comply. 

(e) Decision by the Administrator. The 
Administrator shall make any final de-
cision which provides for the suspen-
sion or termination of, or the refusal to 
grant or continue Federal financial as-
sistance, acceleration repayment or 
the imposition of any other sanction 
available under the regulations or 
taken under other means authorized by 
law. 

(f) Content of orders. The final deci-
sion may provide for accelerating of re-
payment, suspension or termination of, 
or refusal to approve, disburse, or con-
tinue Federal financial assistance, in 
whole or in part, to which this regula-
tion applies, and may contain such 
terms, conditions, and other provisions 
as are consistent with and will effec-
tuate the purposes of the Act and this 
part, including provisions designed to 
assure that no Federal financial assist-
ance to which this regulation applies 

VerDate Mar<15>2010 13:52 Feb 03, 2014 Jkt 232045 PO 00000 Frm 00241 Fmt 8010 Sfmt 8010 Y:\SGML\232045.XXX 232045eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



232 

13 CFR Ch. I (1–1–14 Edition) § 117.18 

will, thereafter, be extended to the ap-
plicant or recipient determined by such 
decision to have failed to comply with 
this part, unless and until it corrects 
its noncompliance and satisfies the Ad-
ministrator that it will fully comply 
with this part. 

(g) Post termination proceedings. (1) An 
applicant or recipient adversely af-
fected by an order issued under para-
graph (e) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance only if it sat-
isfies the terms and conditions of that 
order for such eligibility and it brings 
itself into compliance with this regula-
tion and provides reasonable assurance 
that it will fully comply with this reg-
ulation. 

(2) Any applicant or recipient ad-
versely affected by an order entered 
pursuant to paragraph (f) of this sec-
tion may at any time request the Ad-
ministrator to restore fully its eligi-
bility to receive Federal financial as-
sistance. Any such request shall be 
supported by information showing that 
the applicant or recipient has met the 
requirements of paragraph (g)(1) of this 
section. If the Administrator deter-
mines that those requirements have 
been satisfied, he/she shall restore such 
eligibility. 

(3) If the Administrator denies any 
such request, the applicant or recipient 
may submit a request for a hearing in 
writing, specifying why it believes the 
denial to have been in error. It shall 
there upon be given an expeditious 
hearing, with a decision on the record, 
in accordance with rules and proce-
dures issued by the Administrator. The 
applicant or recipient shall be restored 
to such eligibility if it proves at such 
hearing that it satisfied the require-
ments of paragraph (g)(1) of this sec-
tion. While proceedings under this 
paragraph are pending, the sanctions 
imposed by the order issued under 
paragraph (f) of this section shall re-
main in effect. 

§ 117.18 Judicial review. 

(a) The complainant may file a civil 
action following the exhaustion of ad-
ministrative remedies under the Act. 
Administrative remedies are exhausted 
if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
the Agency has made no finding with 
regard to the complaint; or 

(2) The Agency has issued a finding in 
favor of the recipient. 

(b) If the Agency fails to make a find-
ing within 180 days or issues a finding 
in favor of the recipient, the Agency 
shall: 

(1) Advise the complainant of this 
fact; 

(2) Advise the complainant of the 
right to file a civil action for injunc-
tive relief; and 

(3) Inform the complainant: 
(i) That the complainant may bring a 

civil action only in a United States dis-
trict court for the district in which the 
recipient is found or transacts busi-
ness; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
the complainant must demand these 
costs in the complaint; 

(iii) That before commencing the ac-
tion the complainant shall give 30 days 
notice by registered mail to the Sec-
retary of the Department of Health and 
Human Services, the Attorney General 
of the United States and the recipient; 

(iv) That the notice must state: The 
alleged violation of the Act; the relief 
requested; the court in which the com-
plainant is bringing the action; and 
whether or not attorney’s fees are de-
manded in the event the complainant 
prevails; and 

(v) That the complainant may not 
bring an action if the same alleged vio-
lation of the Act by the same recipient 
is the subject of a pending action in 
any court of the United States. 

§ 117.19 Effect on other regulations. 

(a) All regulations, orders or like di-
rections heretofore issued by SBA 
which impose requirements designed to 
prohibit any discrimination against in-
dividuals on the grounds of age and 
which authorize the suspension or ter-
mination of or refusal to grant or to 
continue financial assistance to any 
applicant for or recipient of such as-
sistance for failure to comply with 
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such requirements, are hereby super-
seded to the extent that such discrimi-
nation is prohibited by this part, ex-
cept that nothing in this part shall be 
deemed to relieve any person of any ob-
ligation assumed or imposed under any 
such superseded regulation, order, in-
struction, or like direction prior to the 
effective date of this part. Nothing in 
this part, however, shall be deemed to 
supersede any of the following (includ-
ing future amendments thereof): 

(1) Executive Order 11246, as amend-
ed, and regulations issued thereunder; 

(2) Title VI of the Civil Rights Act of 
1964, as amended; 

(3) The Equal Credit Opportunity 
Act, as amended and Regulation B of 
the Board of Governors of the Federal 
Reserve System, (12 CFR part 202); 

(4) Section 504 of the Rehabilitation 
Act of 1973, as amended; 

(5) Title VIII of the Civil Rights Act 
of 1968; 

(6) Title IX of the Educational 
Amendments of 1972; 

(7) Section 633(b) of the Small Busi-
ness Act; 

(8) Part 113 of title 13 of the Code of 
Federal Regulations (13 CFR part 113); 
or 

(9) Any other statute, order, regula-
tion or instruction, insofar as such 
order, regulations, or instruction pro-
hibits discrimination on the grounds of 
age in any program or activity or situ-
ation to which this part is inapplicable 
on any other ground. 

§ 117.20 Supervision and coordination. 
The Administrator may from time to 

time assign to officials of SBA or to of-
ficials of other agencies of the Govern-
ment with the consent of such agen-
cies, responsibilities in connection 
with the effectuation of the purpose of 
the Act and this part (other than re-
sponsibility for final decision as pro-
vided in § 117.17), including the achieve-
ment of effective coordination and 
maximum uniformity within SBA and 
within the Executive Branch of the 
Government in the application of the 
Act and this part to similar programs 
or activities and in similar situations. 
Responsibility for administering and 
enforcing this part is assigned by the 
Administrator, to the Office of Civil 
Rights Compliance, Office of Equal 

Employment Opportunity and Compli-
ance of the Small Business Administra-
tion. 

APPENDIX A TO PART 1171 

Type of Federal financial as-
sistance Authority 

Business Loans ..................... Small Business Act, section 
7(a). 

Debtor State Development 
companies (501) and their 
small business concerns.

Small Business Investment 
Act, Title V. 

Debtor State Development 
companies (502) and their 
small business concerns.

Small Business Investment 
Act, Title V. 

Debtor certified development 
companies (503) and their 
small business concerns.

Small Business Investment 
Act, Title V. 

Debtor small business invest-
ment companies and their 
small business concerns.

Small Business Investment 
Act, Title III. 

Pollution Control .................... Small Business Investment 
Act, Title IV, Part A. 

Disaster Loans: 
Physical, including riot ....... Small Business Act, section 

7(b)(1). 
Economic Injury (EIDL) ...... Small Business Act, section 

7(b)(2). 
Federal Action Loan Pro-

gram.
Small Business Act, section 

7(b)(3). 
Small Business Institute ..... Small Business Act, section 

8(b)(1). 
Small Business Develop-

ment Centers.
Small Business Act, section 

21. 
International Trade Pro-

gram.
Small Business Act, section 

22. 
Technical and Management 

Assistance.
Small Business Act, section 

7(j). 

1 None of the programs administered have any age distinc-
tions except as statutorily required. 

PART 119—PROGRAM FOR INVEST-
MENT IN MICROENTREPRENEURS 
(‘‘PRIME’’ OR ‘‘THE ACT’’) 

Sec. 
119.1 What is the Program for Investment in 

Microentreprenuers (‘‘PRIME’’ or ‘‘the 
Act’’)? 

119.2 Definitions. 
119.3 What types of organizations are eligi-

ble for PRIME grants? 
119.4 What services or activities must 

PRIME grant funds be used for? 
119.5 How are PRIME grant awards allo-

cated? 
119.6 What are the minimum and maximum 

amounts for an award? 
119.7 How long and for what amounts will 

grant funding be available to a single 
grantee? 

119.8 Are there matching requirements for 
grantees? 

119.9 How will a qualified organization 
apply for PRIME grant awards? 

119.10 Will SBA give preferential consider-
ation to other SBA program partici-
pants? 
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