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established by state regulators for 
NFRLs. The SBA Supervised Lender’s 
chief financial officer must certify the 
calculation to be correct. The quar-
terly calculation and certification of 
compliance may be included in the 
SBA Supervised Lender’s Quarterly 
Condition Report. 

(d) Capital impairment. An SBA Super-
vised Lender must meet its minimum 
regulatory capital requirement and 
avoid capital impairment. Capital im-
pairment exists if an SBA Supervised 
Lender fails to meet its minimum reg-
ulatory capital requirement under 
§§ 120.471, 120.472, and 120.474 for SBLCs 
or as established by state regulators 
for NFRLs. An SBA Supervised Lender 
must provide the appropriate Office of 
Capital Access official in accordance 
with Delegations of Authority written 
notice of any failure to meet its min-
imum capital requirement within 30 
calendar days of the month-end in 
which the impairment occurred. Unless 
otherwise waived by the appropriate 
Office of Capital Access official in ac-
cordance with Delegations of Author-
ity in writing, an SBA Supervised 
Lender may not present any loans to 
SBA for guaranty until the impairment 
is cured. SBA may waive the present-
ment prohibition for good cause as de-
termined by SBA in its discretion. In 
the case of differences in calculating 
capital or capital requirements be-
tween the SBA Supervised Lender and 
SBA, SBA’s calculations will prevail 
until differences between the two cal-
culations are resolved. 

(e) Capital restoration plan. (1) Filing 
requirement. An SBA Supervised Lender 
must file a written capital restoration 
plan with SBA within 45 days of the 
date that the SBA Supervised Lender 
provides notice to SBA under para-
graph (d) of this section or receives no-
tice from SBA (whichever is earlier) 
that the SBA Supervised Lender has 
not met its minimum capital require-
ment, unless SBA notifies the SBA Su-
pervised Lender in writing that the 
plan is to be filed within a different 
time period. 

(2) Plan content. An SBA Supervised 
Lender must detail the steps it will 
take to meet its minimum capital re-
quirement; the time within which each 
step will be taken; the timeframe for 

accomplishing the entire capital res-
toration; and the person or department 
at the SBA Supervised Lender charged 
with carrying out the capital restora-
tion plan. 

(3) SBA response. SBA will provide 
written notice of whether the capital 
restoration plan is approved or not or 
whether SBA will seek additional in-
formation. If the capital restoration 
plan is not approved by SBA, the SBA 
Supervised Lender will submit a re-
vised capital restoration plan within 
the timeframe specified by SBA. 

(4) Amendment of capital restoration 
plan. An SBA Supervised Lender that 
has submitted an approved capital res-
toration plan may, after prior written 
notice to and approval by SBA, amend 
the plan to reflect a change in cir-
cumstance. Until such time as a pro-
posed amendment has been approved, 
the SBA Supervised Lender must im-
plement the capital restoration plan as 
approved prior to the proposed amend-
ment. 

(5) Failure. If an SBA Supervised 
Lender fails to submit a capital res-
toration plan that is acceptable to SBA 
within its discretion within the re-
quired timeframe, or fails to imple-
ment, in any material respect as deter-
mined by SBA in its discretion, its 
SBA approved capital restoration plan 
within the plan timeframe, SBA may 
undertake enforcement actions under 
§ 120.1500. 

[73 FR 75512, Dec. 11, 2008] 

§ 120.463 Regulatory accounting— 
What are SBA’s regulatory account-
ing requirements for SBA Super-
vised Lenders? 

(a) Books and records. The books and 
records of an SBA Supervised Lender 
must be kept on an accrual basis in ac-
cordance with Generally Accepted Ac-
counting Principles (GAAP) as promul-
gated by the Financial Accounting 
Standards Board (FASB), supplemented 
by Regulatory Accounting Principles 
(RAP) as identified by SBA in Policy, 
Procedural or Information Notices, 
from time to time. 

(b) Annual audit. Each SBA Super-
vised Lender must have its financial 
statements audited annually by a cer-
tified public accountant experienced in 
auditing financial institutions. The 

VerDate Mar<15>2010 13:52 Feb 03, 2014 Jkt 232045 PO 00000 Frm 00289 Fmt 8010 Sfmt 8010 Y:\SGML\232045.XXX 232045eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



280 

13 CFR Ch. I (1–1–14 Edition) § 120.463 

audit must be performed in accordance 
with generally accepted auditing 
standards as adopted by the Auditing 
Standards Board of the American Insti-
tute of Certified Public Accountants 
(AICPA) for non-public companies and 
by the Public Company Accounting 
Oversight Board (PCAOB) for public 
companies. Annually, the auditor must 
issue an audit report with an opinion 
as to the fairness of the SBA Super-
vised Lender’s financial statements 
and their compliance with GAAP. 

(c) Auditor qualifications. The audit 
shall be conducted by an independent 
certified public accountant who: 

(1) Is registered or licensed to prac-
tice as a certified public accountant, 
and is in good standing, under the laws 
of the state or other political subdivi-
sion of the United States in which the 
SBA Supervised Lender’s principal of-
fice is located; 

(2) Agrees in the engagement letter 
with the SBA Supervised Lender to 
provide the SBA with access to and 
copies of any work papers, policies, and 
procedures relating to the services per-
formed; 

(3)(i) Is in compliance with the 
AICPA Code of Professional Conduct; 
and 

(ii) Meets the independence require-
ments and interpretations of the Secu-
rities and Exchange Commission and 
its staff; 

(4) Has received a peer review or is 
enrolled in a peer review program, that 
meets AICPA guidelines; and 

(5) Is otherwise acceptable to SBA. 
(d) Change of auditor. If an SBA Su-

pervised Lender discharges or changes 
its auditor, it must notify SBA in writ-
ing within ten days of the occurrence. 
Such notification must provide: 

(1) The name, address, and telephone 
number of the discharged auditor; and 

(2) If the discharge/change involved a 
dispute over the financial statements, 
a reasonably detailed statement of all 
the reasons for the discharge or 
change. This statement must set out 
the issue in dispute, the position of the 
auditor, the position of the SBA Super-
vised Lender, and the effect of each po-
sition on the balance sheet and income 
statement of the SBA Supervised Lend-
er. 

(e) Specific accounting requirements. (1) 
Each SBA Supervised Lender must 
maintain an allowance for losses on 
loans and other assets that is sufficient 
to absorb all probable and estimated 
losses that may reasonably be expected 
based on the SBA Supervised Lender’s 
historical performance and reasonably- 
anticipated events. Each SBA Super-
vised Lender must maintain docu-
mentation of its loan loss allowance 
calculations and analysis in sufficient 
detail to permit the SBA to understand 
the assumptions used and the applica-
tion of those assumptions to the assets 
of the SBA Supervised Lender. 

(2) The unguaranteed portions of 
loans determined to be uncollectible 
must be charged-off promptly. If the 
portion determined to be uncollectible 
by the SBA Supervised Lender is dif-
ferent from the amount determined by 
its auditors or the SBA, the SBA Su-
pervised Lender must charge-off such 
amount as the SBA may direct. 

(3) Each SBA Supervised Lender 
must classify loans as: 

(i) ‘‘Nonaccrual,’’ if any portion of 
the principal or interest is determined 
to be uncollectible and 

(ii) ‘‘Formally restructured,’’ if the 
loan meets the ‘‘troubled debt restruc-
turing’’ definition set forth in FASB 
Statement of Financial Accounting 
Standards No. 15, Accounting by Debt-
ors and Creditors for Troubled Debt 
Restructurings. 

(4) When one loan to a borrower is 
classified as nonaccrual or formally re-
structured, all loans to that borrower 
must be so classified unless the SBA 
Supervised Lender can document that 
the loans have independent sources of 
repayment. 

(f) Valuing loan servicing rights and re-
sidual interests. Each SBA Supervised 
Lender must account for loan sales 
transactions and the valuation of loan 
servicing rights in accordance with 
GAAP. At the end of each quarter, the 
SBA Supervised Lender must review 
for reasonableness the existing envi-
ronmental assumptions used in the 
valuation. Particular attention must 
be given to interest rate and repay-
ment rate assumptions. Assumptions 
considered no longer reasonable must 
be modified and modifications must be 
reflected in the valuation and must be 
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documented and supported by a market 
analysis. Work papers reflecting the 
analysis of assumptions and any result-
ing adjustment in the valuation must 
be maintained for SBA review in ac-
cordance with § 120.461. SBA may re-
quire an SBA Supervised Lender to use 
industry averages for the valuation of 
servicing rights. 

[73 FR 75513, Dec. 11, 2008] 

§ 120.464 Reports to SBA. 
(a) An SBA Supervised Lender must 

submit the following to SBA: 
(1) Annual Report. Within three 

months after the close of each fiscal 
year, each SBA Supervised Lender 
must submit to SBA two copies of an 
annual report including audited finan-
cial statements as prepared by a cer-
tified public accountant in accordance 
with § 120.463. Specifically, the annual 
report must, at a minimum, include 
the following: 

(i) Audited balance sheet; 
(ii) Audited statement of income and 

expense; 
(iii) Audited reconciliation of capital 

accounts; 
(iv) Audited source and application of 

funds; 
(v) Such footnotes as are necessary 

to an understanding of the report; 
(vi) Auditor’s letter to management 

on internal control weaknesses; and 
(vii) The auditor’s report. 
(2) Quarterly Condition Reports. By the 

45th calendar day following the end of 
each calendar quarter, each SBA Su-
pervised Lender must submit a Quar-
terly Condition Report in a form and 
content as the SBA may prescribe from 
time to time. At a minimum, the Quar-
terly Condition Report must include 
the SBA Supervised Lender’s quarterly 
financial statements, which may be in-
ternally prepared. The SBA Supervised 
Lender must apply uniform definitions 
to categories of nonperforming loans 
and include recovery amounts on liq-
uidated loans. SBA may, on a case-by- 
case basis, depending on an SBA Super-
vised Lender’s size and the quality of 
its assets, adjust the requirements for 
content and frequency of filing Quar-
terly Condition Reports. 

(3) Legal and Administrative Proceeding 
Report. Each SBA Supervised Lender 
must report any legal or administra-

tive proceeding by or against the SBA 
Supervised Lender, or against any offi-
cer, director or employee of the SBA 
Supervised Lender for an alleged 
breach of official duty, within ten busi-
ness days after initiating or learning of 
the proceeding, and also must notify 
the SBA of the terms of any settlement 
or final judgment. The SBA Supervised 
Lender must include such information 
in any reporting required under other 
provisions of SBA regulations. 

(4) Stockholder Reports. Each SBA Su-
pervised Lender must submit to SBA a 
copy of any report furnished to its 
stockholders in any manner, within 30 
calendar days after submission to 
stockholders, including any prospectus, 
letter, or other document, concerning 
the financial operations or condition of 
the SBA Supervised Lender. 

(5) Reports of Changes. Each SBA Su-
pervised Lender must submit to SBA a 
summary of any changes in the SBA 
Supervised Lender’s organization or fi-
nancing (within 30 calendar days of the 
change), such as: 

(i) Any change in its name, address 
or telephone number; 

(ii) Any change in its charter, by-
laws, or its officers or directors (to be 
accompanied by a statement of per-
sonal history on the form approved by 
SBA); 

(iii) Any change in capitalization, in-
cluding such types of change as are 
identified in this part 120; 

(iv) Any changes affecting an SBA 
Supervised Lender’s eligibility to con-
tinue to participate as an SBA Super-
vised Lender; and 

(v) Notice of any pledge of stock 
(within 30 calendar days of the trans-
action) if 10 percent or more of the 
stock is pledged by any person (or 
group of persons acting in concert) as 
collateral for indebtedness. 

(6) Report of Changes in Financial Con-
dition. In addition to other reports re-
quired under this part 120, each SBA 
Supervised Lender must submit a re-
port to SBA on any material change in 
financial condition. The SBA Super-
vised Lender must submit such report 
promptly, but no later than ten days 
after its management becomes aware 
of such change (except as provided for 
in § 120.462(d)). Failure to promptly no-
tify SBA concerning a material change 
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