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in or substantive control over the oper-
ations or management of the concern. 
A concern will be considered ‘‘new’’ for 
the purpose of this rule if it has been 
actively operating continuously for 
less than one year. 

(6) Affiliation based on joint ventures. 
Concerns submitting an application as 
a joint venture are affiliated with each 
other with regard to the application. 
SBA will apply the joint venture affili-
ation exception at § 121.103(h)(3)(iii) for 
two firms approved to be a mentor and 
protégé under SBA’s 8(a) program. 

(7) Affiliation based on the ostensible 
subcontractor rule. A concern and its os-
tensible subcontractor are treated as 
joint venturers, and therefore affili-
ates, for size determination purposes. 
An ostensible subcontractor is a sub-
contractor or subgrantee that performs 
primary and vital requirements of a 
funding agreement (i.e., those require-
ments associated with the principal 
purpose of the funding agreement), or a 
subcontractor or subgrantee upon 
which the concern is unusually reliant. 
All aspects of the relationship between 
the concern and subcontractor are con-
sidered, including, but not limited to, 
the terms of the proposal (such as man-
agement, technical responsibilities, 
and the percentage of subcontracted 
work) and agreements between the con-
cern and subcontractor or subgrantee 
(such as bonding assistance or the 
teaming agreement). To determine 
whether a subcontractor performs pri-
mary and vital requirements of a fund-
ing agreement, SBA will consider 
whether the concern’s proposal com-
plies with the performance require-
ments of the SBIR or STTR program. 

(8) Affiliation based on license agree-
ments. SBA will consider whether there 
is a license agreement concerning a 
product or trademark which is critical 
to operation of the licensee. The li-
cense agreement will not cause the li-
censor to be affiliated with the licensee 
if the licensee has the right to profit 
from its efforts and bears the risk of 
loss. Affiliation may arise, however, 
through other means, such as common 
ownership or common management. 

(9) Exception to affiliation for portfolio 
companies. If a venture capital oper-
ating company, hedge fund, or private 
equity firm that is determined to be af-

filiated with an awardee is a minority 
investor in the awardee, the awardee is 
not affiliated with a portfolio company 
of the venture capital operating com-
pany, hedge fund, or private equity 
firm, unless: 

(i) The venture capital operating 
company, hedge fund, or private equity 
firm owns a majority of the portfolio 
company; or 

(ii) The venture capital operating 
company, hedge fund, or private equity 
firms holds a majority of the seats of 
the board of directors of the portfolio 
company. 

(10) Totality of the circumstances. In 
determining whether affiliation exists, 
SBA may consider the totality of the 
circumstances, and may find affiliation 
even though no single factor is suffi-
cient to constitute affiliation. 

(d) Calculating ownership and control. 
SBA will review the small business’ eq-
uity ownership on a fully diluted basis 
for purposes of determining ownership, 
control and affiliation in the SBIR and 
STTR programs. This means that SBA 
will consider the total number of 
shares or equity that would be out-
standing if all possible sources of con-
version were exercised, including, but 
not limited to: Outstanding common 
stock or equity, outstanding preferred 
stock (on a converted to common basis) 
or equity, outstanding warrants (on an 
as exercised and converted to common 
basis), outstanding options and options 
reserved for future grants, and any 
other convertible securities on an as 
converted to common basis. 

[77 FR 76225, Dec. 27, 2012; 78 FR 11745, Feb. 
20, 2013] 

§ 121.703 Are formal size determina-
tions binding on parties? 

Size determinations by authorized 
SBA officials are formal actions based 
upon a specific funding agreement, and 
are binding upon the parties. Other 
SBA opinions provided to funding 
agreement officers or others, are only 
advisory, and are not binding or ap-
pealable. 

§ 121.704 When does SBA determine 
the size and eligibility status of a 
business concern? 

(a) The size and eligibility status of a 
concern for the purpose of a funding 
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agreement award under the SBIR and 
STTR programs is determined at the 
time of award for both Phase I and 
Phase II SBIR and STTR awards, or on 
the date of the request for a size deter-
mination, if an award is pending. 

(b) A concern that qualified as a 
small business at the time it receives 
an SBIR or STTR funding agreement is 
considered a small business throughout 
the life of that specific funding agree-
ment. Where a concern grows to be 
other than small, the funding agree-
ment agency may exercise the options 
on the award that is a contract, grant 
or cooperative agreement or issue a 
continuation on a grant or cooperative 
agreement and still count the award as 
an award to a small business under the 
SBIR or STTR program. However, the 
following exceptions apply: 

(1) In the case of a merger or acquisi-
tion, the awardee must, within 30 days 
of the transaction becoming final (or 
the approved funding agreement nova-
tion if a novation is required), recertify 
its small business size status to the 
funding agreement agency or inform 
the funding agreement agency that it 
is other than small. If the awardee is 
other than small, the agency can no 
longer fund the options or issue a con-
tinuation pursuant to the funding 
agreement, from that point forward, 
with SBIR or STTR funds. Funding 
agreement novations for reasons other 
than a merger or acquisition do not 
necessarily require re-certification. 
The funding agreement agency and the 
awardee must immediately revise all 
applicable Federal contract and grant 
databases to reflect the new size status 
from that point forward. 

(2) For the purposes of SBIR and 
STTR funding agreements with dura-
tions of more than five years, a funding 
agreement officer must request that a 
business concern re-certify its small 
business size status no more than 120 
days prior to the end of the fifth year 
of the funding agreement, and no more 
than 120 days prior to exercising any 
option or issuing any continuation. If 
the awardee certifies that it is other 
than small, the funding agreement 
agency can no longer fund the options 
or issue a continuation pursuant to the 
funding agreement with SBIR or STTR 
funds. The funding agreement agency 

and the awardee must immediately re-
vise all applicable Federal contract and 
grant databases to reflect the new size 
status from that point forward. 

(c) Re-certification does not change 
the terms and conditions of the funding 
agreement. The requirements in effect 
at the time of award remain in effect 
throughout the life of the funding 
agreement. 

(d) A request for a size re-certifi-
cation shall include the size standard 
in effect at the time of re-certification. 

[77 FR 76226, Dec. 27, 2012] 

§ 121.705 Must a business concern self- 
certify its size and eligibility sta-
tus? 

(a) A business concern must self-cer-
tify that it meets the eligibility re-
quirements set forth in § 121.702 for a 
Phase I or Phase II SBIR or STTR 
funding agreement. 

(b) A business concern that is more 
than 50% owned by multiple venture 
capital operating companies, hedge 
funds, or private equity firms and a 
joint venture where one or more par-
ties to the joint venture is more than 
50% owned by multiple venture capital 
operating companies, hedge funds, or 
private equity firms must be registered 
with SBA as of the date it submits its 
initial proposal (or other formal re-
sponse) to a Phase I or Phase II SBIR 
announcement or solicitation. The con-
cern must indicate in any SBIR pro-
posal or application that it is reg-
istered with SBA as majority-owned by 
multiple venture capital operating 
companies, hedge funds, or private eq-
uity firms. 

(c) A small business concern that did 
not meet the requirements of para-
graph (b) of this section at the time of 
its SBIR proposal or application must 
notify the funding agreement officer if, 
on the date of award, the concern is 
more than 50% owned by multiple ven-
ture capital operating companies, 
hedge funds, or private equity firms. 

(1) The concern is still eligible to re-
ceive the award if it becomes majority- 
owned by multiple venture capital op-
erating companies, hedge funds, or pri-
vate equity firms after the time it sub-
mitted its initial proposal (or other 
formal response) to a Phase I or Phase 
II SBIR announcement or solicitation 
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