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value exceeding the Simplified Acquisi-
tion Threshold (defined in the FAR at 
48 CFR 2.101) for small business con-
cerns when there is a reasonable expec-
tation that offers will be obtained from 
at least two small business concerns 
that are competitive in terms of qual-
ity and delivery and award will be 
made at fair market prices. However, 
after conducting market research, the 
contracting officer shall first consider 
a set-aside or sole source award (if the 
sole source award is permitted by stat-
ute or regulation) under the 8(a) BD, 
HUBZone, SDVO SBC or WOSB pro-
grams before setting aside the require-
ment as a small business set-aside. 
There is no order of precedence among 
the 8(a) BD, HUBZone, SDVO SBC or 
WOSB programs. The contracting offi-
cer must document the contract file 
with the rationale used to support the 
specific set-aside, including the type 
and extent of market research con-
ducted. In addition, the contracting of-
ficer must document the contract file 
showing that the apparent successful 
offeror’s System for Award Manage-
ment (SAM) (or any successor system) 
certifications and associated represen-
tations were reviewed. 

(ii) SBA believes that Progress in ful-
filling the various small business goals, 
as well as other factors such as the re-
sults of market research, pro-
grammatic needs specific to the pro-
curing agency, anticipated award price, 
and the acquisition history, will be 
considered in making a decision as to 
which program to use for the acquisi-
tion. 

[63 FR 35739, June 30, 1998, as amended at 70 
FR 51248, Aug. 30, 2005; 71 FR 66444, Nov. 15, 
2006; 74 FR 45753, Sept. 4, 2009; 75 FR 62280, 
Oct. 7, 2010; 76 FR 8259, Feb. 11, 2011; 77 FR 
1860, Jan. 12, 2012; 78 FR 61133, Oct. 2, 2013] 

§ 124.504 What circumstances limit 
SBA’s ability to accept a procure-
ment for award as an 8(a) contract? 

SBA will not accept a procurement 
for award as an 8(a) contract if the cir-
cumstances identified in paragraphs (a) 
through (d) of this section exist. 

(a) Prior intent to award as a small 
business set-aside, or use the HUBZone, 
Service Disabled Veteran-Owned Small 
Business, or Women-Owned Small Busi-
ness programs. The procuring activity 

issued a solicitation for or otherwise 
expressed publicly a clear intent to 
award the contract as a small business 
set-aside, or to use the HUBZone, Serv-
ice Disabled Veteran-Owned Small 
Business, or Women-Owned Small Busi-
ness programs prior to offering the re-
quirement to SBA for award as an 8(a) 
contract. However, the AA/BD may 
permit the acceptance of the require-
ment under extraordinary cir-
cumstances. 

(b) Competition prior to offer and ac-
ceptance. The procuring activity com-
peted a requirement among Partici-
pants prior to offering the requirement 
to SBA and receiving SBA’s formal ac-
ceptance of the requirement. 

(1) Any competition conducted with-
out first obtaining SBA’s formal ac-
ceptance of the procurement for the 
8(a) BD program will not be considered 
an 8(a) competitive requirement. 

(2) SBA may accept the requirement 
for the 8(a) BD program as a competi-
tive 8(a) requirement, but only if the 
procuring activity agrees to resolicit 
the requirement using appropriate 
competitive 8(a) procedures. 

(c) Adverse impact. SBA has made a 
written determination that acceptance 
of the procurement for 8(a) award 
would have an adverse impact on an in-
dividual small business, a group of 
small businesses located in a specific 
geographical location, or other small 
business programs. The adverse impact 
concept is designed to protect small 
business concerns which are per-
forming Government contracts award-
ed outside the 8(a) BD program, and 
does not apply to follow-on or renewal 
8(a) acquisitions. SBA will not consider 
adverse impact with respect to any re-
quirement offered to the 8(a) program 
under Simplified Acquisition Proce-
dures. 

(1) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on an individual 
small business, SBA will consider all 
relevant factors. 

(i) In connection with a specific 
small business, SBA presumes adverse 
impact to exist where: 

(A) The small business concern has 
performed the specific requirement for 
at least 24 months; 
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(B) The small business is performing 
the requirement at the time it is of-
fered to the 8(a) BD program, or its 
performance of the requirement ended 
within 30 days of the procuring activi-
ty’s offer of the requirement to the 8(a) 
BD program; and 

(C) The dollar value of the require-
ment that the small business is or was 
performing is 25 percent or more of its 
most recent annual gross sales (includ-
ing those of its affiliates). For a multi- 
year requirement, the dollar value of 
the last 12 months of the requirement 
will be used to determine whether a 
small business would be adversely af-
fected by SBA’s acceptance. 

(ii) Except as provided in paragraph 
(c)(2) of this section, adverse impact 
does not apply to ‘‘new’’ requirements. 
A new requirement is one which has 
not been previously procured by the 
relevant procuring activity. 

(A) Where a requirement is new, no 
small business could have previously 
performed the requirement and, thus, 
SBA’s acceptance of the requirement 
for the 8(a) BD program will not ad-
versely impact any small business. 

(B) Construction contracts, by their 
very nature (e.g., the building of a spe-
cific structure), are deemed new re-
quirements. 

(C) The expansion or modification of 
an existing requirement will be consid-
ered a new requirement where the mag-
nitude of change is significant enough 
to cause a price adjustment of at least 
25 percent (adjusted for inflation) or to 
require significant additional or dif-
ferent types of capabilities or work. 

(D) SBA need not perform an impact 
determination where a new require-
ment is offered to the 8(a) BD program. 

(2) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on a group of small 
businesses, SBA will consider the ef-
fects of combining or consolidating 
various requirements being performed 
by two or more small business concerns 
into a single contract which would be 
considered a ‘‘new’’ requirement as 
compared to any of the previous small-
er requirements. SBA may find adverse 
impact to exist if one of the existing 
small business contractors meets the 
presumption set forth in paragraph 
(c)(1)(i) of this section. 

(3) In determining whether the ac-
ceptance of a requirement would have 
an adverse impact on other small busi-
ness programs, SBA will consider all 
relevant factors, including but not lim-
ited to, the number and value of con-
tracts in the subject industry in the 
8(a) BD program as compared with 
other small business programs. 

(d) Release for non-8(a) competition. (1) 
Except as set forth in (d)(4) of this sec-
tion, where a procurement is awarded 
as an 8(a) contract, its follow-on or re-
newable acquisition must remain in 
the 8(a) BD program unless SBA agrees 
to release it for non-8(a) competition. 
If a procuring agency would like to ful-
fill a follow-on or renewable acquisi-
tion outside of the 8(a) BD program, it 
must make a written request to and re-
ceive the concurrence of the AA/BD to 
do so. In determining whether to re-
lease a requirement from the 8(a) BD 
program, SBA will consider: 

(i) Whether the agency has achieved 
its SDB goal; 

(ii) Where the agency is in achieving 
its HUBZone, SDVO, WOSB, or small 
business goal, as appropriate; and 

(iii) Whether the requirement is crit-
ical to the business development of the 
8(a) Participant that is currently per-
forming it. 

(2) SBA may decline to accept the 
offer of a follow-on or renewable 8(a) 
acquisition in order to give a concern 
previously awarded the contract that is 
leaving or has left the 8(a) BD program 
the opportunity to compete for the re-
quirement outside of the 8(a) BD pro-
gram. 

(i) SBA will consider release under 
paragraph (2) only where: 

(A) The procurement awarded 
through the 8(a) BD program is being 
or was performed by either a Partici-
pant whose program term will expire 
prior to contract completion, or by a 
former Participant whose program 
term expired within one year of the 
date of the offering letter; 

(B) The concern requests in writing 
that SBA decline to accept the offer 
prior to SBA’s acceptance of the re-
quirement for award as an 8(a) con-
tract; and 

(C) The concern qualifies as a small 
business for the requirement now of-
fered to the 8(a) BD program. 
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(ii) In considering release under para-
graph (2), SBA will balance the impor-
tance of the requirement to the con-
cern’s business development needs 
against the business development needs 
of other Participants that are qualified 
to perform the requirement. This de-
termination will include consideration 
of whether rejection of the requirement 
would seriously reduce the pool of 
similar types of contracts available for 
award as 8(a) contracts. SBA will also 
seek the views of the procuring agency. 

(3) SBA will release a requirement 
under this paragraph only where the 
procuring activity agrees to procure 
the requirement as a small business, 
HUBZone, SDVO small business, or 
WOSB set-aside. 

(4) The requirement that a follow-on 
procurement must be released from the 
8(a) BD program in order for it to be 
fulfilled outside the 8(a) BD program 
does not apply to orders offered to and 
accepted for the 8(a) BD program pur-
suant to § 124.503(h). 

[63 FR 35739, 35772, June 30, 1998, as amended 
at 74 FR 45753, Sept. 4, 2009; 76 FR 8259, Feb. 
11, 2011; 78 FR 61133, Oct. 2, 2013] 

§ 124.505 When will SBA appeal the 
terms or conditions of a particular 
8(a) contract or a procuring activity 
decision not to use the 8(a) BD pro-
gram? 

(a) What SBA may appeal. The Admin-
istrator of SBA may appeal the fol-
lowing matters to the head of the pro-
curing agency: 

(1) A contracting officer’s decision 
not to make a particular procurement 
available for award as an 8(a) contract; 

(2) A contracting officer’s decision to 
reject a specific Participant for award 
of an 8(a) contract after SBA’s accept-
ance of the requirement for the 8(a) BD 
program; and 

(3) The terms and conditions of a pro-
posed 8(a) contract, including the pro-
curing activity’s NAICS code designa-
tion and estimate of the fair market 
price. 

(b) Procedures for appeal. (1) SBA 
must notify the contracting officer of 
the SBA Administrator’s intent to ap-
peal an adverse decision within 5 work-
ing days of SBA’s receipt of the deci-
sion. 

(2) Upon receipt of the notice of in-
tent to appeal, the procuring activity 
must suspend further action regarding 
the procurement until the head of the 
procuring agency issues a written deci-
sion on the appeal, unless the head of 
the procuring agency makes a written 
determination that urgent and compel-
ling circumstances which significantly 
affect interests of the United States 
will not permit waiting for a consider-
ation of the appeal. 

(3) The SBA Administrator must send 
a written appeal of the adverse decision 
to the head of the procuring agency 
within 15 working days of SBA’s notifi-
cation of intent to appeal or the appeal 
may be considered withdrawn. 

(4) By statute (15 U.S.C. 637(a)(1)(A)), 
the procuring agency head must speci-
fy in writing the reasons for a denial of 
an appeal brought by the Adminis-
trator under this section. 

§ 124.506 At what dollar threshold 
must an 8(a) procurement be com-
peted among eligible Participants? 

(a) Competitive thresholds. (1) The Fed-
eral Acquisition Regulatory Council 
(FAR Council) has the responsibility of 
adjusting each acquisition-related dol-
lar threshold on October 1, of each year 
that is evenly divisible by five. Acqui-
sition-related dollar thresholds are de-
fined as dollar thresholds that are spec-
ified in law as a factor in defining the 
scope of the applicability of a policy, 
procedure, requirement, or restriction 
provided in that law to the procure-
ment of property or services by an ex-
ecutive agency as determined by the 
FAR Council. 41 U.S.C. 431a(c). Part 
124, Subpart A, 8(a) Business Develop-
ment, contains acquisition-related dol-
lar thresholds subject to inflationary 
adjustments. The FAR Council shall 
publish a notice of the adjusted dollar 
thresholds in the FEDERAL REGISTER. 
The adjusted dollar thresholds shall 
take effect on the date of publication. 

(2) A procurement offered and accept-
ed for the 8(a) BD program must be 
competed among eligible Participants 
if: 

(i) There is a reasonable expectation 
that at least two eligible Participants 
will submit offers at a fair market 
price; 
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