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code), and the contracting officer re-
ceives OHA’s decision by the date of-
fers are due, the contracting officer 
must amend the solicitation to reflect 
the new NAICS code. If the contracting 
officer receives OHA’s decision after 
the date offers are due, OHA’s decision 
will not apply to the pending procure-
ment, but will apply to future solicita-
tions for the same supplies or services. 

(c) Summary dismissal. OHA may sum-
marily dismiss a NAICS appeal either 
on the Judge’s own initiative or on mo-
tion by a party. A summary dismissal 
may be with or without prejudice, and 
may be issued before the date set for 
close of record. Grounds for summary 
dismissal include: premature appeal, 
withdrawn appeal, settlement, can-
cellation of the procurement, and con-
tract award. 

[75 FR 47442, Aug. 6, 2010] 

Subpart D—Rules of Practice for 
Appeals Under the 8(a) Program 

SOURCE: 63 FR 35766, June 30, 1998, unless 
otherwise noted. 

§ 134.401 Scope of the rules in this sub-
part D. 

The rules of practice in this subpart 
D apply to all appeals to OHA from: 

(a) Denials of 8(a) BD program admis-
sion based solely on a negative find-
ing(s) of social disadvantage, economic 
disadvantage, ownership or control 
pursuant to § 124.206 of this title; 

(b) Early graduation pursuant to 
§§ 124.302 and 124.304; 

(c) Termination pursuant to §§ 124.303 
and 124.304; 

(d) Denials of requests to issue a 
waiver pursuant to § 124.515; and 

(e) Suspensions pursuant to 
§ 124.305(a). 

§ 134.402 Appeal petition. 

In addition to the requirements of 
§ 134.203, an appeal petition must state, 
with specific reference to the deter-
mination and the record supporting 
such determination, the reasons why 
the determination is alleged to be arbi-
trary, capricious or contrary to law. 
This section does not apply to suspen-

sion appeals. For suspensions, see 
§ 124.305 of this chapter. 

[63 FR 35766, June 30, 1998, as amended at 67 
FR 47250, July 18, 2002] 

§ 134.403 Service of appeal petition. 
Concurrent with its filing with OHA, 

the petitioner also must serve separate 
copies of the petition, including at-
tachments, on two SBA officials. 

(a) All 8(a) appeals must be served to: 
Director, Office of Business Develop-
ment, U.S. Small Business Administra-
tion, 409 Third Street, SW., Wash-
ington, DC 20416, facsimile (202) 205– 
5206, or e-mail at 8aBD2@sba.gov. 

(b)(1) Appeals of early graduation or 
termination also must be served to: As-
sociate General Counsel for Litigation, 
U.S. Small Business Administration, 
409 Third Street, SW., Washington, DC 
20416, facsimile (202) 205–7415, or e-mail 
at OLITService@sba.gov. 

(2) Appeals of denial of program ad-
mission, suspension of program assist-
ance, or denial of a request for waiver 
also must be served to: Associate Gen-
eral Counsel for Procurement Law, 
U.S. Small Business Administration, 
409 Third Street, SW., Washington, DC 
20416, facsimile (202) 205–6873, or e-mail 
at OPLService@sba.gov. 

[75 FR 47442, Aug. 6, 2010] 

§ 134.404 Deadline for filing appeal pe-
tition. 

An 8(a) appeal petition must be filed 
within 45 calendar days after receipt of 
the SBA determination being appealed. 

[75 FR 47442, Aug. 6, 2010] 

§ 134.405 Jurisdiction. 
(a) The Administrative Law Judge se-

lected to preside over an appeal shall 
decline to accept jurisdiction over any 
matter if: 

(1) The appeal does not, on its face, 
allege facts that, if proven to be true, 
would warrant reversal or modification 
of the determination, including appeals 
of denials of 8(a) BD program admis-
sion based in whole or in part on 
grounds other than a negative finding 
of social disadvantage, economic dis-
advantage, ownership or control; 

(2) The appeal is untimely filed or is 
not otherwise filed in accordance with 
the requirements of this subpart or the 
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