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application form should identify the 
carrier performing the transportation; 

(7) The respective personnel of the af-
filiated carriers shall preserve the indi-
vidual identity of the respective car-
riers in all public dealings. 

(d) Unfair and deceptive practice. It is 
the policy of the Board to regard any 
joint activity of an affiliated air car-
rier and a foreign air carrier as an un-
fair or deceptive practice or unfair 
method of competition where such 
joint activity does not satisfy the min-
imum safeguards enumerated in the 
preceding subsection. 

(e) Exceptions. Exceptions to a safe-
guard set forth in paragraph (c) of this 
section may be recognized for activi-
ties in a foreign country if the Board 
finds that special circumstances per-
taining to the country render the safe-
guard inappropriate. Exceptions on 
other grounds may be recognized pur-
suant to § 399.4. 

[PS–29, 30 FR 13781, Oct. 29, 1965] 

§ 399.83 Unfair or deceptive practice of 
air carrier, foreign air carrier, or 
ticket agent in orally confirming to 
prospective passenger reserved 
space on scheduled flights. 

It is the policy of the Board to con-
sider the practice of an air carrier, for-
eign air carrier, or ticket agent, of 
stating to a prospective passenger by 
telephone or other means of commu-
nication that a reservation of space on 
a scheduled flight in air transportation 
is confirmed before a passenger has re-
ceived a ticket specifying thereon his 
confirmed reserved space, to be an un-
fair or deceptive practice and an unfair 
method of competition in air transpor-
tation or the sale thereof within the 
meaning of section 411 of the Act, un-
less the tariff of the particular air car-
rier or foreign air carrier provides for 
confirmation of reserved space by the 
means so used. 

[PS–58, 39 FR 38096, Oct. 29, 1974] 

§ 399.84 Price advertising and opt-out 
provisions. 

(a) The Department considers any ad-
vertising or solicitation by a direct air 
carrier, indirect air carrier, an agent of 
either, or a ticket agent, for passenger 
air transportation, a tour (i.e., a com-
bination of air transportation and 

ground or cruise accommodations) or 
tour component (e.g., a hotel stay) that 
must be purchased with air transpor-
tation that states a price for such air 
transportation, tour, or tour compo-
nent to be an unfair and deceptive 
practice in violation of 49 U.S.C. 41712, 
unless the price stated is the entire 
price to be paid by the customer to the 
carrier, or agent, for such air transpor-
tation, tour, or tour component. Al-
though charges included within the 
single total price listed (e.g., govern-
ment taxes) may be stated separately 
or through links or ‘‘pop ups’’ on 
websites that display the total price, 
such charges may not be false or mis-
leading, may not be displayed promi-
nently, may not be presented in the 
same or larger size as the total price, 
and must provide cost information on a 
per passenger basis that accurately re-
flects the cost of the item covered by 
the charge. 

(b) The Department considers any ad-
vertising by the entities listed in para-
graph (a) of this section of an each-way 
airfare that is available only when pur-
chased for round-trip travel to be an 
unfair and deceptive practice in viola-
tion of 49 U.S.C. 41712, unless such air-
fare is advertised as ‘‘each way’’ and in 
such a manner so that the disclosure of 
the round-trip purchase requirement is 
clearly and conspicuously noted in the 
advertisement and is stated promi-
nently and proximately to the each- 
way fare amount. The Department con-
siders it to be an unfair and deceptive 
practice to advertise each-way fares 
contingent on a round-trip purchase re-
quirement as ‘‘one-way’’ fares, even if 
accompanied by prominent and proxi-
mate disclosure of the round trip pur-
chase requirement. 

(c) When offering a ticket for pur-
chase by a consumer, for passenger air 
transportation or for a tour (i.e., a 
combination of air transportation and 
ground or cruise accommodations) or 
tour component (e.g., a hotel stay) that 
must be purchased with air transpor-
tation, a direct air carrier, indirect air 
carrier, an agent of either, or a ticket 
agent, may not offer additional op-
tional services in connection with air 
transportation, a tour, or tour compo-
nent whereby the optional service is 
automatically added to the consumer’s 
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purchase if the consumer takes no 
other action, i.e., if the consumer does 
not opt out. The consumer must af-
firmatively ‘‘opt in’’ (i.e., agree) to 
such a service and the fee for it before 
that fee is added to the total price for 
the air transportation-related pur-
chase. The Department considers the 
use of ‘‘opt-out’’ provisions to be an 
unfair and deceptive practice in viola-
tion of 49 U.S.C. 41712. 

[76 FR 23166, Apr. 25, 2011] 

§ 399.85 Notice of baggage fees and 
other fees. 

(a) If a U. S. or foreign air carrier has 
a website accessible for ticket pur-
chases by the general public in the 
U.S., the carrier must promptly and 
prominently disclose any increase in 
its fee for carry-on or first and second 
checked bags and any change in the 
first and second checked bags or carry- 
on allowance for a passenger on the 
homepage of that website (e.g., provide 
a link that says ‘‘changed bag rules’’ or 
similarly descriptive language and 
takes the consumer from the homepage 
directly to a pop-up or a place on an-
other webpage that details the change 
in baggage allowance or fees and the 
effective dates of such changes). Such 
notice must remain on the homepage 
for at least three months after the 
change becomes effective. 

(b) If a U.S. carrier, a foreign air car-
rier, an agent of either, or a ticket 
agent has a website accessible for tick-
et purchases by the general public in 
the U.S., the carrier or agent must 
clearly and prominently disclose on the 
first screen in which the agent or car-
rier offers a fare quotation for a spe-
cific itinerary selected by a consumer 
that additional airline fees for baggage 
may apply and where consumers can 
see these baggage fees. An agent may 
refer consumers to the airline websites 
where specific baggage fee information 
may be obtained or to its own site if it 
displays airlines’ baggage fees. 

(c) On all e-ticket confirmations for 
air transportation within, to or from 
the United States, including the sum-
mary page at the completion of an on-
line purchase and a post-purchase 
email confirmation, a U.S. carrier, a 
foreign air carrier, an agent of either, 
or a ticket agent that advertises or 

sells air transportation in the United 
States must include information re-
garding the passenger’s free baggage 
allowance and/or the applicable fee for 
a carry-on bag and the first and second 
checked bag. Carriers must provide 
this information in text form in the e- 
ticket confirmation. Agents may pro-
vide this information in text form in 
the e-ticket confirmations or through a 
hyperlink to the specific location on 
airline websites or their own website 
where this information is displayed. 
The fee information provided for a 
carry-on bag and the first and second 
checked bag must be expressed as spe-
cific charges taking into account any 
factors (e.g., frequent flyer status, 
early purchase, and so forth) that af-
fect those charges. 

(d) If a U.S. or foreign air carrier has 
a website marketed to U.S. consumers 
where it advertises or sells air trans-
portation, the carrier must promi-
nently disclose on its website informa-
tion on fees for all optional services 
that are available to a passenger pur-
chasing air transportation. Such dis-
closure must be clear, with a con-
spicuous link from the carrier’s home-
page directly to a page or a place on a 
page where all such optional services 
and related fees are disclosed. For pur-
poses of this section, the term ‘‘op-
tional services’’ is defined as any serv-
ice the airline provides, for a fee, be-
yond passenger air transportation. 
Such fees include, but are not limited 
to, charges for checked or carry-on 
baggage, advance seat selection, in- 
flight beverages, snacks and meals, pil-
lows and blankets and seat upgrades. 
In general, fees for particular services 
may be expressed as a range; however, 
baggage fees must be expressed as spe-
cific charges taking into account any 
factors (e.g., frequent flyer status, 
early purchase, and so forth) that af-
fect those charges. 

(e) For air transportation within, to 
or from the United States, a carrier 
marketing a flight under its identity 
that is operated by a different carrier, 
otherwise known as a code-share flight, 
must through its website disclose to 
consumers booked on a code-share 
flight any differences between its op-
tional services and related fees and 
those of the carrier operating the 
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