AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

NIST, Dept. of Commerce

§270.206 Public briefings and requests
for information.

(a) NIST will establish methods to
provide updates to the public on its
planning and progress of an investiga-
tion. Methods may include:

(1) A public Web site;

(2) Mailing lists, to include an em-
phasis on e-mail;

(3) Semi-annual written progress re-
ports;

(4) Media briefings; and

(5) Public meetings.

(b) Requests for information on the
plans and conduct of an investigation
should be submitted to the NIST Pub-
lic and Business Affairs Division.

Subpart D—Collection and Preser-
vation of Evidence; Informa-
fion Created Pursuant to an
Investigation; and Protection
of Information

§270.300 Scope.

During the course of an investigation
conducted pursuant to the Act, evi-
dence will be collected, and informa-
tion will be created by the Team,
NIST, and other investigation partici-
pants. This subpart sets forth the pol-
icy and procedures for the collection,
preservation, and protection of evi-
dence obtained and information cre-
ated pursuant to an investigation.

§270.301 Policy.

Evidence collected and information
created by Team members and all
other investigation participants will be
collected, preserved, and protected in
accordance with the procedures set
forth in this subpart.

COLLECTION OF EVIDENCE

§270.310 Evidence collected by inves-
tigation participants who are not
NIST employees.

Upon receipt of evidence pursuant to
an investigation under the Act, each
investigation participant who is not a
NIST employee shall:

(a) As soon as practicable, transfer
the original evidence to NIST, and re-
tain a copy of the evidence only if nec-
essary to carry out their duties under
the investigation; and

§270.313

(b) For any evidence that cannot rea-
sonably be duplicated, retain the evi-
dence in accordance with NIST proce-
dures for preserving evidence as de-
scribed in §270.330 of this subpart, and
upon completion of the duties for
which retention of the evidence is nec-
essary, transfer the evidence to NIST.

[68 FR 4694, Jan. 30, 2003, as amended at 68
FR 24345, May 7, 2003]

§270.311 Collection of evidence.

(a) In the course of an investigation,
evidence normally will be collected fol-
lowing the procedures described in
§§270.312 through 270.315 of this sub-
part.

(b) Upon a written showing by the
Lead Investigator of urgent and com-
pelling reasons to believe that evidence
may be destroyed, or that a witness
may become unavailable, were the pro-
cedures described in §§270.312 through
270.314 of this subpart followed, the Di-
rector, with the concurrence of the
General Counsel, may immediately
issue a subpoena for such evidence or
testimony, pursuant to §270.315 of this
subpart.

§270.312 Voluntary submission of evi-
dence.

After the Director establishes and de-
ploys a Team, members of the public
are encouraged to voluntarily submit
to the Team non-privileged evidence
that is relevant to the subject matter
of the pending investigation.

[68 FR 4694, Jan. 30, 2003, as amended at 68
FR 24345, May 7, 2003]

§270.313 Requests for evidence.

(a) After the Director establishes and
deploys a Team, the Lead Investigator,
or their designee, may request the tes-
timony of any person by deposition,
upon oral examination or written ques-
tions, and may request documents or
other physical evidence without seek-
ing prior approval of the Director.

(b) Requests for responses to written
questions will be made in writing and
shall include:

(1) A statement that the request is
made to gather evidence necessary to
an investigation being conducted under
the Act;
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§270.314

(2) Identification of the person whose
responses are sought;

(3) Contact information for the per-
son to whom the responses should be
submitted;

(4) The date and time by which the
responses are requested;

(5) A statement that the questions
for which responses are sought are at-
tached; and

(6) Contact information for the per-
son to whom questions or problems re-
garding the request should be ad-
dressed.

(c) Requests for documents or other
physical evidence will be made in writ-
ing and shall include:

(1) A statement that the request is
made to gather evidence necessary to
an investigation being conducted under
the Act;

(2) A description of the documents or
other physical evidence sought;

(3) Identification of the person or per-
sons to whom the request is made;

(4) A request that each person to
whom the request is directed produce
and permit inspection and copying of
the documents and physical evidence in
the possession, custody, or control of
that person at a specific time and
place; and

(5) Contact information for the per-
son to whom questions or problems re-
garding the request should be ad-
dressed.

(d) Requests for witness testimony
will be made in writing and shall in-
clude:

(1) The name of the person whose tes-
timony is requested;

(2) The date, time, and place of the
deposition;

(3) A statement that the person
whose testimony is requested may be
accompanied by an attorney; and

(4) Contact information for the per-
son to whom questions or problems re-
garding the request should be ad-
dressed.

(e) Collections of evidence under
paragraphs (b), (¢), and (d) of this sec-
tion are investigatory in nature and
will not be considered research for any
purpose.

[68 FR 4694, Jan. 30, 2003, as amended at 68
FR 66707, Nov. 28, 2003]
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§270.314 Negotiations.

The Lead Investigator may enter
into discussions with appropriate par-
ties to address problems identified with
the submission of evidence requested
pursuant to §270.313 of this subpart.
Should negotiations fail to result in
the submission of such evidence, a sub-
poena may be issued pursuant to
§270.315.

[68 FR 4694, Jan. 30, 2003, as amended at 68
FR 24345, May 7, 2003]

§270.315

(a) General. Subpoenas requiring the
attendance of witnesses or the produc-
tion of documentary or physical evi-
dence for the purpose of taking deposi-
tions or at a hearing may be issued
only under the signature of the Direc-
tor with the concurrence of the Gen-
eral Counsel, but may be served by any
person designated by the Counsel for
NIST on behalf of the Director.

(b) Determination whether to issue a
subpoena. In determining whether to
issue a subpoena, the Director will con-
sider the following factors:

(1) Whether the testimony, documen-
tary, or physical evidence is required
for an investigation being conducted
pursuant to the Act;

(2) Whether the evidence sought is
relevant to the purpose of the inves-
tigation;

(3) Whether NIST already has the evi-
dence in its possession; and

(4) Whether the evidence required is
described with specificity.

(c) Contents of a subpoena. A subpoena
issued by the Director will contain the
following:

(1) A statement that the subpoena is
issued by the Director pursuant to sec-
tion 5 of the Act;

(2) A description of the documents or
physical evidence or the subject matter
of the testimony required by the sub-
poena;

(3) A command that each person to
whom it is directed attend and give
testimony or produce and permit in-
spection and copying of designated
books, documents or physical evidence
in the possession, custody or control of
that person at a time and place speci-
fied in the subpoena;

Subpoenas.
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