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while a determination is made as to
whether classification under a revised
or new ECCN, or an EAR99 designation,
is appropriate.

(d) Commodity classification deter-
minations and advisory opinions issued
by BIS are not, and may not be relied
upon as, determinations that the items
in question are ‘‘subject to the EAR,”
as described in §748.3 of the EAR.

(e) Items subject to the EAR may be
exported, reexported, or transferred in
country under licenses, agreements, or
other approvals from the Department
of State’s Directorate of Defense Trade
Controls pursuant to §§120.5(b) and
126.6(c) of the International Traffic in
Arms Regulations (ITAR) (22 CFR
120.5(b) and 126.6(c)). Exports, reex-
ports, or in-country transfers not in ac-
cordance with the terms and conditions
of a license, agreement, or other ap-
proval under §120.5(b) of the ITAR re-
quires separate authorization from
BIS. Exports, reexports, or in-country
transfers of items subject to the EAR
under a Foreign Military Sales case
that exceed the scope of §126.6(c) of the
ITAR or the scope of actions made by
the Department of State’s Office of Re-
gional Security and Arms Transfers re-
quire separate authorization from BIS.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 65464, Dec. 13, 1996; 61 FR 68578, Dec. 30,
1996; 62 FR 25456, May 9, 1997, 67 FR 38860,
June 6, 2002; 69 FR 5690, Feb. 6, 2004; 69 FR
5929, Feb. 9, 2004; 73 FR 56968, Oct. 1, 2008; 73
FR 57503, Oct. 3, 2008; 75 FR 31680, June 4,
2010; 75 FR 45054, Aug. 2, 2010; 76 FR 1062, Jan.
7, 2011; 77 FR 22198, Apr. 13, 2012; 78 FR 22707,
Apr. 16, 2013; 78 FR 61744, Oct. 3, 2013; 78 FR
61900, Oct. 4, 2013]

§734.4 De minimis U.S. content.

(a) Items for which there is no de mini-
mis level. (1) There is no de minimis level
for the export from a foreign country
of a foreign-made computer with an
Adjusted Peak Performance (APP) ex-
ceeding 3.0 Weighted TeraFLOPS (WT)
containing U.S.-origin controlled semi-
conductors (other than memory cir-
cuits) classified under ECCN 3A001 to
Computer Tier 3; or exceeding an APP
of 0.002 WT containing U.S.-origin con-
trolled semiconductors (other than
memory circuits) classified under
ECCN 3A001 or high speed interconnect
devices (ECCN 4A994.j) to Cuba, Iran,
North Korea, Sudan, and Syria.

§734.4

(2) Foreign produced encryption tech-
nology that incorporates U.S. origin
encryption technology controlled by
ECCN 5E002 is subject to the EAR re-
gardless of the amount of U.S. origin
content.

(3) There is no de minimis level for
foreign-made:

(i) Commercial primary or standby
instrument systems of the type de-
scribed in ECCN 7A994 on the Com-
merce Control List (Supplement No. 1
to part 774 the EAR) when the systems
integrate QRS11-00100-100/101 Micro-
machined Angular Rate Sensors;

(ii) Commercial automatic flight con-
trol systems when the systems inte-
grate QR S11-00050-443/569 Micro-
machined Angular Rate Sensors; and

(iii) Aircraft of the type described in
ECCN 9A991 when such aircraft incor-
porate a primary or standby instru-
ment system integrating a QRS11-
00100-100/101 sensor or an automatic
flight control system integrating a
QRS11-00050-443/569 sensor.

NOTE TO PARAGRAPH (2)(3): QRS11 Micro-
machined Angular Rate Sensors are ‘‘subject
to the ITAR,” (see 22 CFR parts 120 through
130) except when the QRS11-00100-100/101
version of the sensor is integrated into and
included as an integral part of a commercial
primary or standby instrument system of
the type described in ECCN 7A994, or aircraft
of the type described in ECCN 9A991 that in-
corporates a commercial primary or standby
instrument that has such a sensor inte-
grated, or is exported solely for integration
into such systems; or when the QRS11-00050—
443/569 is integrated into a commercial auto-
matic flight control system of the type de-
scribed in ECCN 7A994, or aircraft of the type
described in ECCN 9A991 that incorporates
an automatic flight control system that has
such a sensor integrated, or is exported sole-
ly for integration into such a system.

(4) There is no de minimis level for
U.S.-origin technology controlled by
9E003.2.1 through a.8,.h, .i., and .j.,
when redrawn, used, consulted, or oth-
erwise commingled abroad.

(5) There is no de minimis level for
foreign made military commodities
that incorporate cameras classified
under ECCN 6A003.b.4.b if such cameras
would be subject to the EAR as sepa-
rate items and if the foreign made
military commodity is not subject to
the International Traffic in Arms Reg-
ulations (22 U.S.C. Parts 120-130).
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(6) ‘600 series.”

(i) There is no de minimis level for for-
eign-made items that incorporate U.S.-
origin ‘600 series’ items enumerated
or otherwise described in paragraphs .a
through .x of a ‘600 series” ECCN when
destined for a country listed in Coun-
try Group D:5 of Supplement No. 1 to
part 740 of the EAR.

(ii) There is no de minimis level for
foreign-made items that incorporate
U.S.-origin ‘600 series” .y items when
destined for a country listed in Coun-
try Group E:1 of Supplement No. 1 to
part 740 of the EAR or for the People’s
Republic of China (PRC).

(7) Under certain rules issued by the
Office of Foreign Assets Control, cer-
tain exports from abroad by U.S.-
owned or controlled entities may be
prohibited notwithstanding the de mini-
mis provisions of the EAR. In addition,
the de minimis rules do not relieve U.S.
persons of the obligation to refrain
from supporting the proliferation of
weapons of mass-destruction and mis-
siles as provided in §744.6 of the EAR.

(b) Special requirements for certain
encryption items. Foreign made items
that incorporate U.S. origin items that
are listed in this paragraph are subject
to the EAR unless they meet the de
minimis level and destination require-
ments of paragraph (c¢) or (d) of this
section and the requirements of this
paragraph.

(1) The U.S. origin commodities or
software, if controlled under ECCNs
5A002.a.1, .a.2, .a.b, .a.6, .a.9, .b, or
5D002,, must have been:

(i)Authorized for license exception
TSU because of having met the notifi-
cation requirements of §740.13(e) of the
EAR (ECCN 5D002 only);

(ii) Authorized for License Exception
ENC by BIS after classification pursu-
ant to §740.17(b)(3) of the EAR;

(iii) Authorized for License Excep-
tion ENC by BIS after classification
pursuant to §740.17(b)(2) of the EAR,
and the foreign made product will not
be sent to any destination in Country
Group E:1 in Supplement No. 1 to part
740 of the EAR;

(iv) Authorized for License Exception
ENC pursuant to §740.17(b)(4) of the
EAR; or

(v) Authorized for License Exception
ENC after submission of an encryption

15 CFR Ch. VII (1-1-14 Edition)

registration pursuant to §740.17(b)(1) of
the EAR.

(2) U.S. origin encryption items clas-
sified under ECCNs 5A992, 5D992, or
5E992.

NOTE TO PARAGRAPH (b): See supplement
No. 2 to this part for de minimis calculation
procedures and reporting requirements.

(¢) 10% De Minimis Rule. Except as
provided in paragraphs (a) and
(b)(1)(iii) of this section and subject to
the provisions of paragraphs (b)(1)@),
(b)(1)(di) and (b)(2) of this section, the
following reexports are not subject to
the EAR when made to any country in
the world. See Supplement No. 2 of this
part for guidance on calculating val-
ues.

(1) Reexports of a foreign-made com-
modity incorporating controlled U.S.-
origin commodities or ‘‘bundled’” with
U.S.-origin software valued at 10% or
less of the total value of the foreign-
made commodity;

NOTES TO PARAGRAPH (c)(1): (1) U.S.-origin
software is not eligible for the de minimis ex-
clusion and is subject to the EAR when ex-
ported or reexported separately from (i.e.,
not bundled or incorporated with) the for-
eign-made item.

(2) For the purposes of this section, ‘bun-
dled’ means software that is reexported to-
gether with the item and is configured for
the item, but is not necessarily physically
integrated into the item.

(3) The de minimis exclusion under para-
graph (c)(1) only applies to software that is
listed on the Commerce Control List (CCL)
and has a reason for control of anti-ter-
rorism (AT) only or software that is des-
ignated as EAR99 (subject to the EAR, but
not listed on the CCL). For all other soft-
ware, an independent assessment of whether
the software by itself is subject to the EAR
must be performed.

(2) Reexports of foreign-made soft-
ware incorporating controlled U.S.-ori-
gin software valued at 10% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from con-
trolled U.S.-origin technology valued
at 10% or less of the total value of the
foreign technology. Before you may
rely upon the de minimis exclusion for
foreign-made technology commingled
with controlled U.S.-origin technology,
you must file a one-time report. See
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Supplement No. 2 to part 734 for sub-
mission requirements.

(d) 26% De Minimis Rule. Except as
provided in paragraph (a) of this sec-
tion and subject to the provisions of
paragraph (b) of this section, the fol-
lowing reexports are not subject to the
EAR when made to countries other
than those listed in Country Group E:1
of Supplement No. 1 to part 740 of the
EAR. See Supplement No. 2 to this part
for guidance on calculating values.

(1) Reexports of a foreign-made com-
modity incorporating controlled U.S.-
origin commodities or ‘‘bundled’” with
U.S.-origin software valued at 25% or
less of the total value of the foreign-
made commodity;

NOTES TO PARAGRAPH (d)(1): (1) U.S.-origin
software is not eligible for the de minimis ex-
clusion and is subject to the EAR when ex-
ported or reexported separately from (i.e.,
not bundled or incorporated with) the for-
eign-made item.

(2) For the purposes of this section, ‘‘bun-
dled’” means software that is reexported to-
gether with the item and is configured for
the item, but is not necessarily physically
integrated into the item.

(3) The de minimis exclusion under para-
graph (d)(1) only applies to software that is
listed on the Commerce Control List (CCL)
and has a reason for control of anti-ter-
rorism (AT) only or software that is classi-
fied as EAR99 (subject to the EAR, but not
listed on the CCL). For all other software, an
independent assessment of whether the soft-
ware by itself is subject to the EAR must be
performed.

(2) Reexports of foreign-made soft-
ware incorporating controlled U.S.-ori-
gin software valued at 25% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from con-
trolled U.S.-origin technology valued
at 25% or less of the total value of the
foreign technology. Before you may
rely upon the de minimis exclusion for
foreign-made technology commingled
with controlled U.S.-origin technology,
you must file a one-time report. See
Supplement No. 2 to part 734 for sub-
mission requirements.

(e) You are responsible for making
the necessary calculations to deter-
mine whether the de minimis provisions
apply to your situation. See Supple-
ment No. 2 to part 734 for guidance re-

§734.6

garding calculation of U.S. controlled
content.

(f) See §770.3 of the EAR for prin-
ciples that apply to commingled U.S.-
origin technology and software.

(g) Recordkeeping requirement. The
method by which you determined the
percentage of U.S. content in foreign
software or technology must be docu-
mented and retained in your records in
accordance with the recordkeeping re-
quirements in part 762 of the EAR.
Your records should indicate whether
the values you used in your calcula-
tions are actual arms-length market
prices or prices derived from com-
parable transactions or costs of produc-
tion, overhead, and profit.

[61 FR 12746, Mar. 25, 1996]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §734.4, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§734.5 Activities of U.S. and foreign
persons subject to the EAR.

The following kinds of activities are
subject to the EAR:

(a) Certain activities of U.S. persons
related to the proliferation of nuclear
explosive devices, chemical or biologi-
cal weapons, missile technology as de-
scribed in §744.6 of the EAR, and the
proliferation of chemical weapons as
described in part 745 of the EAR.

(b) Activities of U.S. or foreign per-
sons prohibited by any order issued
under the EAR, including a Denial
Order issued pursuant to part 766 of the
EAR.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68578, Dec. 30, 1996; 64 FR 27141, May 18,
1999; 64 FR 47105, Aug. 30, 1999; 74 FR 52883,
Oct. 15, 2009]

§734.6 Assistance available from BIS
for determining licensing and other
requirements.

(a) If you are not sure whether a
commodity, software, technology, or
activity ‘‘subject to the EAR” is sub-
ject to licensing or other requirements
under the EAR, you may ask BIS for an
advisory opinion or a commodity clas-
sification determination. In order to
determine whether an item is ‘‘subject
to the ITAR,” you should review the
ITAR’s United States Munitions List
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