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the necessity of issuing separate consistency determinations for each incremental action controlled by the major
activity. A Federal agency may provide
a State agency with a general consistency determination only in situations
where the incremental actions are repetitive and do not affect any coastal
use or resource when performed separately. A Federal agency and State
agency may mutually agree on a general consistency determination for de
minimis activities (see § 930.33(a)(3)) or
any other repetitive activity or category of activity(ies). If a Federal
agency issues a general consistency determination, it shall thereafter periodically consult with the State agency
to discuss the manner in which the incremental actions are being undertaken.
(d) Phased consistency determinations.
In cases where the Federal agency has
sufficient information to determine the
consistency of a proposed development
project or other activity from planning
to completion, the Federal agency
shall provide the State agency with
one consistency determination for the
entire activity or development project.
In cases where federal decisions related
to a proposed development project or
other activity will be made in phases
based upon developing information
that was not available at the time of
the original consistency determination, with each subsequent phase subject to Federal agency discretion to
implement alternative decisions based
upon such information (e.g., planning,
siting, and design decisions), a consistency determination will be required for
each major decision. In cases of phased
decisionmaking, Federal agencies shall
ensure that the development project or
other activity continues to be consistent to the maximum extent practicable with the management program.
(e) National or regional consistency determinations. (1) A Federal agency may
provide States with consistency determinations for Federal agency activities
that are national or regional in scope
(e.g., rulemaking, national plans), and
that affect any coastal use or resource
of more than one State. Many States
share common coastal management
issues and have similar enforceable
policies, e.g., protection of a particular
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coastal resource. The Federal agency’s
national or regional consistency determination should, at a minimum, address the common denominator of
these policies, i.e., the common coastal
effects and management issues, and
thereby address different States’ policies with one discussion and determination. If a Federal agency decides
not to use this section, it must issue
consistency determinations to each
State agency pursuant to § 930.39.
(2) Federal agency activities with
coastal effects shall be consistent to
the maximum extent practicable with
the enforceable policies of each State’s
management program. Thus, the Federal agency’s national or regional consistency determination shall contain
sections that would apply to individual
States to address coastal effects and
enforceable policies unique to particular States, if common coastal effects and enforceable policies cannot be
addressed under paragraph (e)(1). Early
coordination with coastal States will
enable the Federal agency to identify
particular coastal management concerns and policies. In addition, the Federal agency could address the concerns
of each affected State by providing for
State conditions for the proposed activity. Further, the consistency determination could identify the coordination efforts and describe how the Federal agency responded to State agency
concerns.
§ 930.37 Consistency
determinations
and National Environmental Policy
Act (NEPA) requirements.
A Federal agency may use its NEPA
documents as a vehicle for its consistency determination or negative determination under this subpart. However,
a Federal agency’s federal consistency
obligations under the Act are independent of those required under NEPA
and are not necessarily fulfilled by the
submission of a NEPA document. State
agencies shall not require Federal
agencies to submit NEPA documents as
information required pursuant to
§ 930.39. If a Federal agency includes its
consistency determination or negative
determination in a NEPA document,
the Federal agency shall ensure that
the NEPA document includes the information and adheres to the timeframes
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required by this subpart. Federal agencies and State agencies should mutually agree on how to best coordinate
the requirements of NEPA and the Act.
[65 FR 77154, Dec. 8, 2000, as amended at 71
FR 827, Jan. 5, 2006]
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§ 930.38 Consistency
determinations
for activities initiated prior to management program approval.
(a) A consistency determination is
required for ongoing Federal agency
activities other than development
projects initiated prior to management
program approval, which are governed
by statutory authority under which the
Federal agency retains discretion to reassess and modify the activity. In these
cases the consistency determination
must be made by the Federal agency at
the earliest practicable time following
management program approval, and
the State agency must be provided
with a consistency determination no
later than 120 days after management
program approval for ongoing activities which the State agency lists or
identifies through monitoring as subject to consistency with the management program.
(b) A consistency determination is
required for major, phased federal development project decisions described
in § 930.36(d) which are made following
management program approval and are
related to development projects initiated prior to program approval. In
making these new decisions, Federal
agencies shall consider effects on any
coastal use or resource not fully evaluated at the outset of the project. This
provision shall not apply to phased federal decisions which were specifically
described, considered and approved
prior to management program approval
(e.g., in a final environmental impact
statement issued pursuant to NEPA).
§ 930.39 Content of a consistency determination.
(a) The consistency determination
shall include a brief statement indicating whether the proposed activity
will be undertaken in a manner consistent to the maximum extent practicable with the enforceable policies of
the management program. The statement must be based upon an evaluation
of the relevant enforceable policies of

the management program. A description of this evaluation shall be included in the consistency determination, or provided to the State agency
simultaneously with the consistency
determination if the evaluation is contained in another document. Where a
Federal agency is aware, prior to its
submission of its consistency determination, that its activity is not fully
consistent with a management program’s enforceable policies, the Federal agency shall describe in its consistency determination the legal authority that prohibits full consistency
as required by § 930.32(a)(2). Where the
Federal agency is not aware of any inconsistency until after submission of
its consistency determination, the Federal agency shall submit its description
of the legal authority that prohibits
full consistency to the State agency as
soon as possible, or before the end of
the
90-day
period
described
in
§ 930.36(b)(1). The consistency determination shall also include a detailed
description of the activity, its associated facilities, and their coastal effects, and comprehensive data and information sufficient to support the
Federal agency’s consistency statement. The amount of detail in the evaluation of the enforceable policies, activity description and supporting information shall be commensurate with
the expected coastal effects of the activity. The Federal agency may submit
the necessary information in any manner it chooses so long as the requirements of this subpart are satisfied.
(b) Federal agencies shall be guided
by the following in making their consistency determinations. The activity
its effects on any coastal use or resource, associated facilities (e.g., proposed siting and construction of access
road, connecting pipeline, support
buildings, and the effects of the associated facilities (e.g., erosion, wetlands,
beach access impacts), must all be consistent to the maximum extent practicable with the enforceable policies of
the management program.
(c) In making their consistency determinations, Federal agencies shall
ensure that their activities are consistent to the maximum extent practicable with the enforceable, policies of
the management program. However,
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