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this section, sua sponte. A request for
termination of the waiting period shall
be sent to the offices designated in
§803.10(c). Termination shall be effec-
tive upon notice to any requesting per-
son by telephone, and such notice shall
be given as soon as possible. Such no-
tice shall also be confirmed in writing
to each person which has filed notifica-
tion, and notice thereof shall be pub-
lished in the FEDERAL REGISTER in ac-
cordance with section T7A(b)(2). The
Federal Trade Commission and the As-
sistant Attorney General also may use
other means to make the termination
public, prior to publication in the FED-
ERAL REGISTER in a manner that will
make the information equally acces-
sible to all members of the public.

[43 FR 33548, July 31, 1978, as amended at 54
FR 21427, May 18, 1989]

§803.12 Withdraw and refile notifica-
tion.

(a) Voluntary. An acquiring person,
and in the case of an acquisition to
which §801.30 does not apply, an ac-
quired person, may withdraw its notifi-
cation by notifying the Federal Trade
Commission and the Antitrust Division
in writing of such withdrawal.

(b) Upon public announcement of termi-
nation. An acquiring person’s notifica-
tion or, in the case of an acquisition to
which §801.30 of this chapter does not
apply, an acquiring or an acquired per-
son’s notification, will be deemed to
have been withdrawn if any filing that
publicly announces the expiration, ter-
mination or withdrawal of a tender
offer or the termination of an agree-
ment or letter of intent is made by the
acquiring person or the acquired person
with the U.S. Securities and Exchange
Commission (‘“‘SEC’’) under the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.) and rules promulgated under
that act. The acquiring person or ac-
quired person must notify the Federal
Trade Commission and the Antitrust
Division by letter that such filing has
been made with the SEC and the with-
drawal shall be deemed effective on the
date of the SEC filing. Withdrawal of
the HSR notification(s) shall occur
even if statements are made in the SEC
filing indicating a desire to recom-
mence the tender offer or enter into a
new or amended agreement or letter of
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intent. This paragraph is inapplicable
if the initial 15-day or 30-day waiting
period has expired without issuance of
a request for additional information or
documentary material and without an
agreement in place with the Agencies
to delay closing of the transaction (‘‘a
timing agreement’’); or early termi-
nation of that waiting period has been
granted, without a timing agreement
in place; or if a request for additional
information or documentary material
has been issued and the Agencies have
either granted early termination or al-
lowed the extended waiting period to
expire following certification of com-
pliance without a timing agreement in
place.

(c) Resubmission without a new filing
fee. (1) An acquiring person whose noti-
fication has been voluntarily with-
drawn pursuant to paragraph (a) of this
section, or an acquiring person whose
notification is deemed to have been
automatically withdrawn under para-
graph (b) of this section, may resubmit
its notification, thereby initiating a
new waiting period for the same trans-
action without an additional filing fee
pursuant to §803.9(f). This procedure
may be used only one time, and only
under the following circumstances:

(i) The proposed acquisition does not
change in any material way;

(ii) The resubmitted notification is
recertified, and the submission, as it
relates to Items 4(a), 4(b), 4(c), and 4(d),
is updated to the date of the resubmis-
sion;

(iii) A new executed affidavit is pro-
vided with the resubmitted HSR filing;
and

(iv) The resubmitted notification is
refiled prior to the close of the second
business day after withdrawal.

(2) If the acquired person, in the case
of an acquisition to which §801.30 of
this chapter does not apply, withdraws
its notification under paragraph (a) of
this section or if its notification is
automatically withdrawn under para-
graph (b) of this section, no resubmis-
sion is available under this paragraph.

Examples: 1. A commences a tender
offer to acquire 100% of B’s voting se-
curities and files a Schedule TO with
the SEC and a premerger notification
filing with the Federal Trade Commis-
sion and the Antitrust Division (‘‘the
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Agencies’). Subsequently, A decides to
withdraw the tender offer and files an
amended Schedule TO announcing the
withdrawal. A states in its amended fil-
ing, designated as a Schedule TO-T/A
on EDGAR, the SEC’s Electronic Data
Gathering, Analysis, and Retrieval sys-
tem, which announces the tender offer
withdrawal that it reserves the right to
recommence the tender offer, should
circumstances change. A’s premerger
notification filing is deemed to have
been withdrawn on the date of the fil-
ing of the Schedule TO-T/A with the
SEC.

2. A commences a tender offer for at
least 75% of B’s voting securities and
files a Schedule TO with the SEC stat-
ing that the tender offer will expire
after 30 days. A also files a premerger
notification filing with the Agencies
and a request for additional informa-
tion or documentary material (‘‘Second
Request’) is issued. At the end of the
30 day effective period of the tender
offer sufficient shares have not been
tendered and the tender offer expires. A
files a closing Schedule TO-T/A with
the SEC announcing the expiration of
the tender offer. A’s premerger notifi-
cation filing is deemed to have been
withdrawn on the date of the filing of
the Schedule TO-T/A with the SEC.

3. A commences a tender offer for
100% of B’s voting securities and files a
Schedule TO with the SEC stating that
shareholders tendering their shares
will receive $2.00 per share. During the
effective period of the tender offer, A
increases the amount it will pay per
share to $2.256 and files a Schedule TO-
T/A with the SEC announcing the in-
creased share price. A’s premerger no-
tification filing is not deemed to have
been withdrawn on the date of the fil-
ing of the Schedule TO-T/A with the
SEC because it is not notifying the
SEC that the tender offer has expired
or is being withdrawn.

4. A commences a tender offer for
100% of B’s voting securities and files a
Schedule TO with the SEC. During the
effective period of the tender offer, A
and B enter into a merger agreement
and A files a Schedule TO-T/A with the
SEC announcing the withdrawal of the
tender offer. A’s premerger notification
filing is deemed to have been with-
drawn on the date of the filing of the
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Schedule TO-T/A with the SEC. A can,
however, refile within two business
days on the merger agreement, com-
mencing a new waiting period, without
paying an additional filing fee, if it
meets the requirements of §803.12(c).

5. A and B enter into a merger agree-
ment conditioned on successful com-
pletion of due diligence. A and B file
premerger notification filings with the
Agencies and also Form 8-Ks with the
SEC announcing they have entered
into an agreement to merge. Subse-
quent findings in the course of due dili-
gence cause A and B to terminate the
merger agreement and A files an addi-
tional Form 8-K announcing the termi-
nation of an agreement. A states that
it may seek to enter into a new or
amended merger agreement with B. A’s
premerger notification filing is deemed
to have been withdrawn on the date of
the filing of the Form 8-K announcing
the termination of the merger agree-
ment. A can, however, refile within two
business days on a new merger agree-
ment, commencing a new waiting pe-
riod, without paying an additional fil-
ing fee, if it meets the requirements of
§803.12(c).

6. A and B enter into a merger agree-
ment and file premerger notification
filings with the Agencies and Form 8-
Ks with the SEC. Second requests are
issued. A and B subsequently certify
compliance with the second request,
starting the extended waiting period.
Prior to the expiration of the extended
waiting period, the parties enter into
an agreement with the agency con-
ducting the investigation to delay clos-
ing of the transaction, allowing the
consummation of the acquisition only
after 30-days’ notice (a ‘‘timing agree-
ment’’), and the extended waiting pe-
riod expires. During the pendency of
the timing agreement, A and B termi-
nate the merger agreement and A files
a Form 8-K with the SEC announcing
the termination of an agreement. A’s
premerger notification filing is deemed
withdrawn on the date of the SEC fil-
ing as a result of that filing, even
though the extended waiting period has
expired and the parties are still within
the one year period following that expi-
ration under §803.7(a). Note that had
the extended waiting period expired
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and no timing agreement had been en-
tered into, a filing with the SEC an-
nouncing the termination of the agree-
ment would not result in the with-
drawal of A’s premerger notification
filing.

7. A and B enter into a merger agree-
ment and file premerger notification
filings with the Agencies and Form 8-
Ks with the SEC. The agencies com-
plete their review and early termi-
nation of the initial 30-day waiting pe-
riod is granted. Prior to the expiration
of the one year period following the
grant of early termination, A and B
terminate the merger agreement and A
files a Form 8-K with the SEC an-
nouncing the termination of an agree-
ment. A’s premerger notification filing
is not deemed withdrawn as a result of
the SEC filing because the initial 30-
day premerger notification waiting pe-
riod had been granted early termi-
nation. Therefore, the parties still have
the full one year period prior to the ex-
piration of the notification under
§803.7(a) to consummate the trans-
action should it be recommenced.

[78 FR 41296, July 10, 2013]

§803.20 Requests for additional infor-
mation or documentary material.

(a)(1) Persons and individuals subject to
request. Pursuant to section T7A(e)(1),
the submission of additional informa-
tion or documentary material relevant
to the acquisition may be required
from one or more persons required to
file notification, and, with respect to
each such person, from one or more en-
tities included therein, or from one or
more officers, directors, partners,
agents, or employees thereof, if so re-
quired by the same request.

Example: A request for additional informa-
tion may require a corporation and, in addi-
tion, a named officer or employee to provide
certain information or documents, if both
the corporation and the officer or employee
are named in the same request. See subpara-
graph (b)(3) of this section.

(2) All the information and documen-
tary material required to be submitted
pursuant to a request under paragraph
(a)(1) of this section shall be supplied
to the Commission or to the Assistant
Attorney General, whichever made
such request, at such location as may
be designated in the request, or, if no
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such location is designated, at the of-
fice designated in §803.10(c). If such re-
quest is not fully complied with, a
statement of reasons for noncompli-
ance pursuant to §803.3 shall be pro-
vided for each item or portion of such
request which is not fully complied
with.

(b)) Who may require submission. A
request for additional information or
documentary material with respect to
an acquisition may be issued by the
Federal Trade Commission or its des-
ignee, or by the Assistant Attorney
General or his or her designee, but not
by both to the same person, any enti-
ties included therein, or any officers,
directors, partners, agents, or employ-
ees of that person.

(2) When request effective. A request
for additional information or documen-
tary material shall be effective—

(i) In the case of a written request,
upon receipt of the request by the ulti-
mate parent entity of the person to
which the request is directed (or, if an-
other entity included within the person
filed notification pursuant to §803.2(a),
then by such entity), within the origi-
nal 30-day (or, in the case of a cash ten-
der offer or of an acquisition covered
by 11 U.S.C. 363(b), 15-day) waiting pe-
riod (or, if §802.23 applies, such other
period as that section provides); or

(ii) In the case of a written request,
upon notice of the issuance of such re-
quest to the person to which it is di-
rected within the original 30-day (or, in
the case of a cash tender offer or of an
acquisition covered by 11 U.S.C. 363(b),
15-day) waiting period (or, if §802.23 ap-
plies, such other period as that section
provides), provided that written con-
firmation of the request is mailed to
the person to which the request is di-
rected within the original 30-day (or, in
the case of a cash tender offer or of an
acquisition covered by 11 U.S.C. 363(b),
15-day) waiting period (or, if §802.23 ap-
plies, such other period as that section
provides). Notice to the person to
which the request is directed may be
given by telephone or in person. The
person filing notification shall keep a
designated individual reasonably avail-
able during normal business hours
throughout the waiting period at the
telephone number supplied in the Noti-
fication and Report Form. Notice of a
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