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size requirements set forth at https:// 
www.hsr.gov. The use of any format or 
size not specified as acceptable, or any 
other failure to comply with the appli-
cable format requirements, shall 
render the entire filing deficient within 
the meaning of § 803.10(c)(2). 

[43 FR 33548, July 31, 1978, as amended at 48 
FR 34438, July 29, 1983; 66 FR 8695, Feb. 1, 
2001; 66 FR 23565, May 9, 2001; 70 FR 11514, 
Mar. 8, 2005; 70 FR 73372, Dec. 12, 2005; 71 FR 
35998, June 23, 2006; 76 FR 42483, July 19, 2011] 

§ 803.3 Statement of reasons for non-
compliance. 

A complete response shall be supplied 
to each item on the Notification and 
Report Form and to any request for ad-
ditional information pursuant to sec-
tion 7A(e) and § 803.20. Whenever the 
person filing notification is unable to 
supply a complete response, that per-
son shall provide, for each item for 
which less than a complete response 
has been supplied, a statement of rea-
sons for noncompliance. The statement 
of reasons for noncompliance shall con-
tain all information upon which a per-
son relies in explanation of its non-
compliance and shall include at least 
the following: 

(a) Why the person is unable to sup-
ply a complete response; 

(b) What information, and what spe-
cific documents or categories of docu-
ments, would have been required for a 
complete response; 

(c) Who, if anyone, has the required 
information, and specific documents or 
categories of documents; and a descrip-
tion of all efforts made to obtain such 
information and documents, including 
the names of persons who searched for 
required information and documents, 
and where the search was conducted. If 
no such efforts were made, provide an 
explanation of the reasons why, and a 
description of all efforts necessary to 
obtain required information and docu-
ments; 

(d) Where noncompliance is based on 
a claim of privilege, a statement of the 
claim of privilege and all facts relied 
on in support thereof, including the 
identity of each document, its author, 
addressee, date, subject matter, all re-
cipients of the original and of any cop-

ies, its present location, and who has 
control of it. 

[48 FR 34439, July 29, 1983] 

§ 803.4 Foreign persons refusing to file 
notification. 

(a) In an acquisition to which § 801.30 
does not apply, and in which no assets 
(other than investment assets) located 
in the United States and no voting se-
curities of a United States issuer will 
be acquired directly or indirectly, if a 
foreign acquired person refuses to file 
notification, then any other person 
which is a party to the acquisition may 
file notification on behalf of the for-
eign person. Such notification shall 
constitute the notification required of 
the foreign person by the act and these 
rules. 

(b) Any person filing on behalf of the 
foreign person pursuant to this section 
must state in the affidavit required by 
§ 803.5(b) that such foreign person has 
refused to file notification and must 
explain all efforts made by the person 
filing on behalf of the foreign person to 
obtain compliance with the act and 
these rules by such foreign person. 

(c) Any notification filed on behalf of 
a foreign person pursuant to this sec-
tion must contain all information and 
documentary material reasonably 
available to the person filing on behalf 
of the foreign person which such for-
eign person would be required to pro-
vide. Whenever information or docu-
mentary material is not reasonably 
available, the person filing on behalf of 
the foreign person shall so indicate on 
the Notification and Report Form, and 
need not supply the statement of rea-
sons for noncompliance required by 
§ 803.3. 

(d) Any foreign person on whose be-
half notification has been filed by an-
other person pursuant to this section 
shall be a ‘‘person filing notification’’ 
for purposes of the act and these rules. 
Nothing in this section shall exempt a 
foreign person from the requirements 
of the act or these rules with respect to 
a request for additional information or 
an extension of the waiting period pur-
suant to section 7A(e) and these rules. 

§ 803.5 Affidavits required. 
(a)(1) Section 801.30 acquisitions. For 

acquisitions to which § 801.30 applies, 
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the notification required by the act 
from each acquiring person shall con-
tain an affidavit, attached to the front 
of the notification, or attached as part 
of the electronic submission, attesting 
that the issuer or unincorporated enti-
ty whose voting securities or non-cor-
porate interests are to be acquired has 
received notice in writing by certified 
or registered mail, by wire or by hand 
delivery, at its principal executive of-
fices, of: 

(i) The identity of the acquiring per-
son; 

(ii) The fact that the acquiring per-
son intends to acquire voting securities 
or non-corporate interests of the issuer 
or unincorporated entity; 

(iii) The specific classes of voting se-
curities or non-corporate interests of 
the issuer or unincorporated entity 
sought to be acquired; and if known, 
the number of voting securities or non- 
corporate interests of each such class 
that would be held by the acquiring 
person as a result of the acquisition or, 
if the number of voting securities is 
not known in the case of an issuer, the 
specific notification threshold that the 
acquiring person intends to meet or ex-
ceed; and, if designated by the acquir-
ing person, a higher threshold for addi-
tional voting securities it may hold in 
the year following the expiration of the 
waiting period; 

(iv) The fact that the acquisition 
may be subject to the act, and that the 
acquiring person will file notification 
under the act with the Federal Trade 
Commission and Assistant Attorney 
General; 

(v) The anticipated date of receipt of 
such notification under § 803.10(c); and 

(vi) The fact that the person within 
which the issuer or unincorporated en-
tity is included may be required to file 
notification under the act. 

(2) The affidavit required by this 
paragraph must also state the good 
faith intention of the person filing no-
tification to make the acquisition, and, 
in the case of a tender offer, that the 
intention to make the tender offer has 
been publicly announced. 

Example: 1. This paragraph permits the ten-
der offeror to file notification at any time 
after the intention to make the tender offer 
has been publicly announced. 

In examples 2–5 assume that one percent of 
B’s shares are valued at $15 million. 

2. ‘‘A’’ holds 100,000 shares of the voting se-
curities of Company B. ‘‘A’’ has a good faith 
intention to acquire an additional 900,000 
shares of Company B’s voting securities. ‘‘A’’ 
states in its notice to B, inter alia, that as a 
result of the acquisition it will hold 1,000,000 
shares. If 1,000,000 shares of Company B rep-
resent 20 percent of Company B’s out-
standing voting securities, the statement 
will be deemed by the enforcement agencies 
a notification for the $100 million threshold 
(as adjusted). 

3. Company A intends to acquire voting se-
curities of Company B. ‘‘A’’ does not know 
exactly how many shares it will acquire, but 
it knows it will definitely acquire in excess 
of $50 million (as adjusted) worth and may 
acquire 50 percent of Company B’s shares. 
‘‘A’’’s notice to the acquired person would 
meet the requirements of Sec. 803.5(a)(1)(iii) 
if it states, inter alia, either: ‘‘Company A 
has a present good faith intention to acquire 
in excess of $50 million (as adjusted) of the 
outstanding voting securities of Company B, 
and depending on market conditions, may 
acquire more of the voting securities of Com-
pany B and thus designates the 50 percent 
threshold,’’ or ‘‘Company A has a present 
good faith intention to acquire in excess of 
$50 million (as adjusted) of the outstanding 
voting securities of Company B, and depend-
ing on market conditions may acquire 50 per-
cent or more of the voting securities of Com-
pany B.’’ The Commission would deem either 
of these statements as intending to give no-
tice for the 50 percent threshold. 

4. ‘‘A’’ states, inter alia, that, ‘‘depending 
on market conditions, it may acquire 100 
percent of the shares of B.’’ ‘‘A’’’s notice 
does not comply with § 803.5 because it does 
not state an intent to meet or exceed any no-
tification threshold. ‘‘A’’ ’s filing will be con-
sidered deficient within the meaning of 
§ 803.10(c)(2). 

5. ‘‘A’’ states, inter alia, that it has com-
menced a tender offer for ‘‘up to 55 percent of 
the outstanding voting securities of Com-
pany B.’’ ‘‘A’’ ’s notice does not comply with 
§ 803.5 because use of the term ‘‘up to’’ does 
not state an intent to meet or exceed any no-
tification threshold. The filing will therefore 
be considered deficient within the meaning 
of § 803.10 (c)(2). 

(3) The affidavit required by this 
paragraph must have attached to it a 
copy of the written notice received by 
the acquired person pursuant to para-
graph (a)(1) of this section. For elec-
tronic filing, an electronic copy of the 
written notice must be attached as 
part of the electronic submission. 

(b) Non-section 801.30 acquisitions. For 
acquisitions to which § 801.30 does not 
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apply, the notification required by the 
act shall contain an affidavit, attached 
to the front of the notification, or at-
tached as part of the electronic submis-
sion, attesting that a contract, agree-
ment in principle or letter of intent to 
merge or acquire has been executed, 
and further attesting to the good faith 
intention of the person filing notifica-
tion to complete the transaction. 

[43 FR 33548, July 31, 1978, as amended at 48 
FR 34439, July 29, 1983; 52 FR 7082, Mar. 6, 
1987; 66 FR 8695, Feb. 1, 2001; 70 FR 4996, Jan. 
31, 2005; 71 FR 35998, June 23, 2006; 76 FR 
42483, July 19, 2011] 

§ 803.6 Certification. 
(a) The notification required by the 

act shall be certified: 
(1) In the case of a partnership, by 

any general partner thereof; 
(2) In the case of a corporation, by 

any officer or director thereof; 
(3) In the case of a person lacking of-

ficers, directors, or partners, by any in-
dividual exercising similar functions; 

(4) In the case of a natural person, by 
such natural person or his or her legal 
representative; 

(5) In the case of the estate of a de-
ceased natural person, by any duly au-
thorized legal representative of such 
estate. 

(b) Additional information or docu-
mentary material submitted in re-
sponse to a request pursuant to section 
7A(e) and § 803.20 shall be accompanied 
by a certification in the format appear-
ing at the end of the Notification and 
Report Form, completed in accordance 
with paragraph (a) of this section by 
the person or individual to whom it 
was directed. 

(c) In all cases, the certifying indi-
vidual must possess actual authority 
to make the certification on behalf of 
the person filing notification. 

[43 FR 33548, July 31, 1978, as amended at 48 
FR 34429, July 29, 1983] 

§ 803.7 Expiration of notification. 
(a) One year after waiting period ex-

pired. Notification with respect to an 
acquisition shall expire 1 year fol-
lowing the expiration of the waiting 
period. If the acquiring person’s hold-
ings do not, within such time period, 
meet or exceed the notification thresh-
old with respect to which the notifica-

tion was filed, the requirements of the 
act must thereafter be observed with 
respect to any notification threshold 
not met or exceeded. 

Example: ‘‘A’’ files notification that in ex-
cess of $100 million (as adjusted) of the vot-
ing securities of corporation B are to be ac-
quired. One year after the expiration of the 
waiting period, ‘‘A’’ has acquired less than 
$100 million (as adjusted) of B’s voting secu-
rities. Although § 802.21 will permit ‘‘A’’ to 
purchase any amount of B’s voting securities 
short of $100 million (as adjusted) within 5 
years from the expiration of the waiting pe-
riod, A’s holdings may not meet or exceed 
the $100 million (as adjusted) notification 
threshold without ‘‘A’’ and ‘‘B’’ again filing 
notification and observing a waiting period. 

(b) Upon failure to comply with request 
for additional information. An acquiring 
person’s notification and, in the case of 
an acquisition to which § 801.30 does not 
apply, an acquired person’s notifica-
tion, shall expire eighteen months fol-
lowing the date of receipt of such per-
son’s notification if a request for addi-
tional information or documentary ma-
terial remains outstanding to such per-
son (or entities included therein, offi-
cers, directors, partners, agents or em-
ployees thereof), without a certifi-
cation as required by § 803.6(b), on such 
date. If either person’s notification ex-
pires pursuant to this paragraph, both 
parties must file a new notification in 
order to carry out the transaction. 

Example: A files notification on January 15 
of Year 1 to acquire voting securities of B. 
On February 15 of Year 1, prior to expiration 
of the waiting period, requests for additional 
information or documentary material are 
issued to A and B. Before A supplies the in-
formation and documentary material re-
quested, business conditions change, and A 
and B decide not to go forward with the 
transaction. A does not withdraw its filing 
and takes the position that it will comply 
with the request for additional information 
and documentary material if and when the 
proposed transaction is ever revived. A’s no-
tification expires July 15 of Year 2, eighteen 
months following the date of receipt of its 
notification. If A and B wish to revive their 
transaction, both parties must file a new no-
tification and observe the waiting period in 
order to carry out the transaction. 

[70 FR 73372, Dec. 12, 2005] 

§ 803.8 Foreign language documents. 
(a) Whenever at the time of filing a 

Notification and Report Form there is 
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