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whereby the Commission acknowledges
receipt of the notice; and

(3) After making a withdrawal requir-
ing the approval and notice required in
paragraphs (c)(1) and (c)(2) of this sec-
tion, and before the next daily seg-
regated funds calculation, no futures
commission merchant may make any
further withdrawals from accounts
holding Cleared Swaps Customer Ac-
count funds, except to or for the ben-
efit of Cleared Swaps Customers, with-
out complying with paragraph (c)(1) of
this section and filing a written notice
with the Commission under paragraph
(c)(2)(vi) of this section and its des-
ignated self-regulatory organization
signed by the chief executive officer,
chief finance officer, or other senior of-
ficial. The written notice must:

(i) List the amount of funds provided
to each recipient and each recipient’s
name;

(ii) Disclose the reason for each with-
drawal;

(iii) Confirm that the chief executive
officer, chief finance officer, or other
senior official (and identify of the per-
son if different from the person who
signed the notice) pre-approved the
withdrawal in writing;

(iv) Disclose the current estimate of
the futures commission merchant’s re-
maining total residual interest in the
segregated accounts holding Cleared
Swaps Customer Account funds after
the withdrawal; and

(v) Include a representation that to
the best of the notice signatory’s
knowledge and reasonable belief the fu-
tures commission merchant remains in
compliance with the segregation re-
quirements after the withdrawal.

(d) If a futures commission merchant
withdraws funds that are not for the
benefit of Cleared Swaps Customers
from Cleared Swaps Customer Ac-
counts, and the withdrawal causes the
futures commission merchant to not
hold sufficient funds in Cleared Swaps
Customer Accounts to meet its tar-
geted residual interest, as required to
be computed under §1.11 of this chap-
ter, the futures commission merchant
must deposit its own funds into the
Cleared Swaps Customer Accounts to
restore the targeted amount of residual
interest on the next business day, or, if
appropriate, revise the futures commis-
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sion merchant’s targeted amount of re-
sidual interest pursuant to the policies
and procedures required by §1.11 of this
chapter. Notwithstanding the fore-
going, if the futures commission mer-
chant’s residual interest in Cleared
Swaps Customer Accounts is less than
the amount required to be maintained
by §22.2 at any particular point in
time, the futures commaission merchant
must immediately restore the residual
interest to exceed the sum of such
amounts. Any proprietary funds depos-
ited in Cleared Swaps Customer Ac-
counts must be unencumbered and oth-
erwise compliant with §1.256 of this
chapter, as applicable.

(e) Notwithstanding any other provi-
sion of this part, a futures commission
merchant may not withdraw funds that
are not for the benefit of Cleared Swaps
Customers from a Cleared Swaps Cus-
tomer Account unless the futures com-
mission merchant follows its policies
and procedures required by §1.11 of this
chapter.

[78 FR 68647, Nov. 14, 2013]

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

Sec.

Subpart A [Reserved]
23.1-23.20 [Reserved]

Subpart B—Registration

23.21 Registration of swap dealers and
major swap participants.

23.22 Prohibition against statutory dis-
qualification in the case of an associated
person of a swap dealer or major swap
participant.

23.23-23.40 [Reserved]

Subpart F—Reporting, Recordkeeping, and
Daily Trading Records Requirements
for Swap Dealers and Major Swap Par-
ticipants

23.200 Definitions.

23.201 Required records.

23.202 Daily trading records.

23.203 Records; retention and inspection.

23.204 Reports to swap data repositories.

23.205 Real-time public reporting.

23.206 Delegation of authority to the Direc-
tor of the Division of Swap Dealer and
Intermediary Oversight to establish an
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§§23.1-23.20

alternative compliance schedule to com-
ply with daily trading records.

Subpart H—Business Conduct Standards for
Swap Dealers and Major Swap Partici-
pants Dealing With Counterpatrties, In-
cluding Special Entities

23.400 Scope.

23.401 Definitions.

23.402 General provisions.

23.403-23.409 [Reserved]

23.410 Prohibition on fraud, manipulation
and other abusive practices.

23.411-23.429 [Reserved]

23.430 Verification of counterparty eligi-
bility.

23.431 Disclosures of material information.

23.432 Clearing disclosures.

23.433 Communications—fair dealing.

23.434 Recommendations to counterpar-
ties—institutional suitability.

23.435-23.439 [Reserved]

23.440 Requirements for swap dealers acting
as advisors to Special Entities.

23.441-23.449 [Reserved]

23.450 Requirements for swap dealers and
major swap participants acting as
counterparties to Special Entities.

23.451 Political contributions by certain
swap dealers.

APPENDIX A TO SUBPART H OF PART 23—GUID-
ANCE ON THE APPLICATION OF §§23.434 AND
23.440 FOR SWAP DEALERS THAT MAKE
RECOMMENDATIONS TO COUNTERPARTIES
OR SPECIAL ENTITIES

Subpart I—Swap Documentation

23.500
23.501
23.502

Definitions.

Swap confirmation.

Portfolio reconciliation.

23.503 Portfolio compression.

23.504 Swap trading relationship docu-
mentation.

23.505 End user exception documentation.

23.506 Swap processing and clearing.

Subpart J—Duties of Swap Dealers and
Major Swap Participants

23.600 Risk Management Program for swap
dealers and major swap participants.

23.601 Monitoring of position limits.

23.602 Diligent supervision.

23.603 Business continuity and disaster re-
covery.

23.604 [Reserved]

23.605 Conflicts of interest policies and pro-
cedures.

23.606 General information: availability for
disclosure and inspection.

23.607 Antitrust considerations.

23.608 Restrictions on counterparty clearing
relationships.

23.609 Clearing member risk management.
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23.610 Clearing member
clearing.

23.611 Delegation of authority to the Direc-
tor of the Division of Clearing and Risk
to establish an alternative compliance
schedule to comply with clearing mem-
ber acceptance for clearing.

acceptance for

Subpart K [Reserved]

Subpart L—Segregation of Assets Held as
Collateral in Uncleared Swap Transactions

23.700
23.701
23.702

Definitions.

Notification of right to segregation.

Requirements for segregated margin.

23.703 Investment of segregated margin.

23.704 Requirements for non-segregated
margin.

APPENDIX A—GUIDANCE ON THE APPLICATION
OF §§23.434 AND 23.440 FOR SWAP DEALERS
THAT MAKE RECOMMENDATIONS TO
COUNTERPARTIES OR SPECIAL ENTITIES

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b-1, 6c,
6p, 6r, 6s, 6t, 9, 9a, 12, 12a, 13D, 13c, 16a, 18, 19,
21.

SOURCE: 77 FR 2628, Jan. 19, 2012, unless
otherwise noted.

Subpart A [Reserved]
§§23.1-23.20 [Reserved]

Subpart B—Registration

§23.21 Registration of swap dealers
and major swap participants.

(a) Bach person who comes within
the definition of the term ‘‘swap deal-
er” in section 1a(49) of the Act, as such
term may be further defined by the
Commission, is subject to the registra-
tion provisions under the Act and to
part 3 of this chapter.

(b) Each person who comes within
the definition of the term ‘‘major swap
participant” in section 1a(33) of the
Act, as such term may be further de-
fined by the Commission, is subject to
the registration provisions under the
Act and to part 3 of this chapter.

(c) Each affiliate of an insured depos-
itory institution described in section
716(c) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Pub. L. 111-203 section 716(c), 124 Stat.
1376 (2010)) is required to be registered
as a swap dealer if the affiliate is a
swap dealer or as a major swap partici-
pant if the affiliate is a major swap
participant.

554



Commodity Futures Trading Commission

§23.22 Prohibition against statutory
disqualification in the case of an as-
sociated person of a swap dealer or
major swap participant.

(a) Definition. For purposes of this
section, the term ‘‘person’” means an
‘“‘associated person of a swap dealer or
major swap participant” as defined in
section la(4) of the Act and §1.3(aa)(6)
of this chapter, but does not include an
individual employed in a clerical or
ministerial capacity.

(b) Fitness. No swap dealer or major
swap participant may permit a person
who is subject to a statutory disquali-
fication under section 8a(2) or 8a(3) of
the Act to effect or be involved in ef-
fecting swaps on behalf of the swap
dealer or major swap participant, if the
swap dealer or major swap participant
knows, or in the exercise of reasonable
care should know, of the statutory dis-
qualification; Provided, however, that
the prohibition set forth in this para-
graph (b) shall not apply to any person
listed as a principal or registered as an
associated person of a futures commis-
sion merchant, retail foreign exchange
dealer, introducing broker, commodity
pool operator, commodity trading advi-
sor, or leverage transaction merchant,
or any person registered as a floor
broker or floor trader, notwithstanding
that the person is subject to a disquali-
fication from registration under sec-
tion 8a(2) or 8a(3) of the Act.

(c) Dual and multiple associations. (1)
A person who is already associated as
an associated person of a swap dealer
or major swap participant may become
associated as an associated person of
another swap dealer or major swap par-
ticipant if the other swap dealer or
major swap participant meets the re-
quirements set forth in §3.60(b)(2)(i)(A)
of this chapter.

(2) Each swap dealer and major swap
participant associated with such asso-
ciated person shall supervise that asso-
ciated person, and each swap dealer
and major swap participant is jointly
and severally responsible for the con-
duct of the associated person with re-
spect to the:

(i) Solicitation or acceptance of cus-
tomer orders,

(ii) Solicitation of funds, securities
or property for a participation in a
commodity pool,

§23.200

(iii) Solicitation of a client’s or pro-
spective client’s discretionary account,

(iv) Solicitation or acceptance of le-
verage customers’ orders for leverage
transactions,

(v) Solicitation or acceptance of
swaps, and

(vi) Associated person’s supervision
of any person or persons engaged in
any of the foregoing solicitations or ac-
ceptances, with respect to any cus-
tomers common to it and any other
swap dealer or major swap participant.

[77 FR 2628, Jan. 19, 2012, as amended at 78
FR 20792, Apr. 8, 2013; 78 FR 64175, Oct. 28,
2013]

§§23.23-23.40 [Reserved]

Subpart F—Reporting, Record-
keeping, and Daily Trading
Records Requirements for
Swap Dealers and Major
Swap Participants

SOURCE: 77 FR 20202, Apr. 3, 2012, unless
otherwise noted.

§23.200 Definitions.

For purposes of subpart F, the fol-
lowing terms shall be defined as pro-
vided.

(a) Business trading unit means any
department, division, group, or per-
sonnel of a swap dealer or major swap
participant or any of its affiliates,
whether or not identified as such, that
performs, or exercises supervisory au-
thority over the performance of, any
pricing (excluding price verification for
risk management purposes), trading,
sales, purchasing, marketing, adver-
tising, solicitation, structuring, or bro-
kerage activities on behalf of a reg-
istrant.

(b) Clearing unit means any depart-
ment, division, group, or personnel of a
registrant or any of its affiliates,
whether or not identified as such, that
performs any proprietary or customer
clearing activities on behalf of a reg-
istrant.

(c) Complaint means any formal or in-
formal complaint, grievance, criticism,
or concern communicated to the swap
dealer or major swap participant in
any format relating to, arising from, or
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in connection with, any trading con-
duct or behavior or with the swap deal-
er or major swap participant’s perform-
ance (or failure to perform) any of its
regulatory obligations, and includes
any and all observations, comments,
remarks, interpretations, clarifica-
tions, notes, and examinations as to
such conduct or behavior commu-
nicated or documented by the com-
plainant, swap dealer, or major swap
participant.

(d) Executed means the completion of
the execution process.

(e) Execution means, with respect to a
swap, an agreement by the parties
(whether orally, in writing, electroni-
cally, or otherwise) to the terms of a
swap that legally binds the parties to
such swap terms under applicable law.

(f) Governing body. This term means:

(1) A board of directors;

(2) A body performing a function
similar to a board of directors;

(3) Any committee of a board or
body; or

(4) The chief executive officer of a
registrant, or any such board, body,
committee, or officer of a division of a
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division.

(g) Prudential regulator has the mean-
ing given to such term in section 1a(39)
of the Commodity Exchange Act and
includes the Board of Governors of the
Federal Reserve System, the Office of
the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
the Farm Credit Association, and the
Federal Housing Finance Agency, as
applicable to the swap dealer or major
swap participant.

(h) Registered entity has the meaning
given to such term in section 1a(40) of
the Commodity Exchange Act, and in-
cludes boards of trade designated as
contract markets, derivatives clearing
organizations, swap execution facili-
ties, and swap data repositories.

(1) Related cash or forward transaction
means a purchase or sale for imme-
diate or deferred physical shipment or
delivery of an asset related to a swap
where the swap and the related cash or
forward transaction are used to hedge,
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mitigate the risk of, or offset one an-
other.

(3) Swaps activities means, with re-
spect to a registrant, such registrant’s
activities related to swaps and any
product used to hedge such swaps, in-
cluding, but not limited to, futures, op-
tions, other swaps or security-based
swaps, debt or equity securities, for-
eign currency, physical commodities,
and other derivatives.

(k) Swap confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation
(electronic or otherwise) that memori-
alizes the agreement of the parties to
all the terms of the swap. A confirma-
tion must be in writing (whether elec-
tronic or otherwise) and must legally
supersede any previous agreement
(electronically or otherwise).

§23.201 Required records.

(a) Transaction and position records.
Each swap dealer and major swap par-
ticipant shall keep full, complete, and
systematic records, together with all
pertinent data and memoranda, of all
its swaps activities. Such records shall
include:

(1) Transaction records. Records of
each transaction, including all docu-
ments on which transaction informa-
tion 1is originally recorded. Such
records shall be kept in a form and
manner identifiable and searchable by
transaction and by counterparty, and
shall include:

(i) All documents customarily gen-
erated in accordance with market prac-
tice that demonstrate the existence
and nature of an order or transaction,
including, but not limited to, records
of all orders (filled, unfilled, or can-
celled); correspondence; journals;
memoranda; ledgers; confirmations;
risk disclosure documents; statements
of purchase and sale; contracts; in-
voices; warehouse receipts; documents
of title; and

(ii) The daily trading records re-
quired to be kept in accordance with
§23.202.

(2) Position records. Records of each
position held by each swap dealer and
major swap participant, identified by
product and counterparty, including
records reflecting whether each posi-
tion is ‘‘long” or ‘‘short’” and whether

556



Commodity Futures Trading Commission

the ©position 1is cleared. Position
records shall be linked to transaction
records in a manner that permits iden-
tification of the transactions that es-
tablished the position.

(3) Records of transactions executed on
a swap execution facility or designated
contract market or cleared by a deriva-
tives clearing organization. Records of
each transaction executed on a swap
execution facility or designated con-
tract market or cleared by a deriva-
tives clearing organization maintained
in compliance with the Act and Com-
mission regulations.

(b) Business records. Each swap dealer
and major swap participant shall keep
full, complete, and systematic records
of all activities related to its business
as a swap dealer or major swap partici-
pant, including but not limited to:

(1) Governance. (i) Minutes of meet-
ings of the governing body and relevant
committee minutes, including hand-
outs and presentation materials;

(ii) Organizational charts for its gov-
erning body and relevant committees,
business trading unit, clearing unit,
risk management unit, and all other
relevant units or divisions;

(iii) Biographies or resumes of man-
agers, senior supervisors, officers, and
directors;

(iv) Job descriptions for manager,
senior supervisor, officer, and director
positions, including job responsibilities
and scope of authority;

(v) Internal and external audit, risk
management, compliance, and consult-
ant reports (including management re-
sponses); and

(vi) Business and strategic plans for
the business trading unit.

(2) Financial records. (i) Records re-
flecting all assets and liabilities, in-
come and expenses, and capital ac-
counts as required by the Act and Com-
mission regulations; and

(ii) All other financial records re-
quired to be kept under the Act and
Commission regulations.

(3) Complaints. (i) A record of each
complaint received by the swap dealer
or major swap participant concerning
any partner, member, officer, em-
ployee, or agent. The record shall in-
clude the complainant’s name, address,
and account number; the date the com-
plaint was received; the name of all

§23.202

persons identified in the complaint; a
description of the nature of the com-
plaint; the disposition of the com-
plaint, and the date the complaint was
resolved.

(ii) A record indicating that each
counterparty of the swap dealer or
major swap participant has been pro-
vided with a mnotice containing the
physical address, email or other widely
available electronic address, and tele-
phone number of the department of the
swap dealer or major swap participant
to which any complaints may be di-
rected.

(4) Marketing and sales materials. All
marketing and sales presentations, ad-
vertisements, literature, and commu-
nications, and a record documenting
that the swap dealer or major swap
participant has complied with, or
adopted policies and procedures reason-
ably designed to establish compliance
with, all applicable Federal require-
ments, Commission regulations, and
the rules of any self-regulatory organi-
zation of which the swap dealer or
major swap participant is a member.

(c) Records of data reported to a swap
data repository. With respect to each
swap, each swap dealer and major swap
participant shall identify, retain, and
produce for inspection all information
and data required to be reported in ac-
cordance with part 45 of this chapter,
along with a record of the date and
time the swap dealer or major swap
participant made the report.

(d) Records of real-time reporting data.
Each swap dealer and major swap par-
ticipant shall identify, retain, and
produce for inspection all information
and data required to be reported in ac-
cordance with part 43 of this chapter,
along with a record of the date and
time the swap dealer or major swap
participant made the report.

§23.202 Daily trading records.

(a) Daily trading records for swaps.
Each swap dealer and major swap par-
ticipant shall make and keep daily
trading records of all swaps it executes,
including all documents on which
transaction information is originally
recorded. Each swap dealer and major
swap participant shall ensure that its
records include all information nec-
essary to conduct a comprehensive and
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accurate trade reconstruction for each
swap. Each swap dealer and major swap
participant shall maintain each trans-
action record in a manner identifiable
and searchable by transaction and
counterparty.

(1) Pre-execution trade information.
Each swap dealer and major swap par-
ticipant shall make and keep pre-exe-
cution trade information, including, at
a minimum, records of all oral and
written communications provided or
received concerning quotes, solicita-
tions, bids, offers, instructions, trad-
ing, and prices, that lead to the execu-
tion of a swap, whether communicated
by telephone, voicemail, facsimile, in-
stant messaging, chat rooms, elec-
tronic mail, mobile device, or other
digital or electronic media. Such
records shall include, but are not lim-
ited to:

(i) Reliable timing data for the initi-
ation of the trade that would permit
complete and accurate trade recon-
struction; and

(i1) A record of the date and time, to
the nearest minute, using Coordinated
Universal Time (UTC), by timestamp
or other timing device, for each
quotation provided to, or received
from, the counterparty prior to execu-
tion.

(2) Execution trade information. Each
swap dealer and major swap partici-
pant shall make and keep trade execu-
tion records, including:

(i) All terms of each swap, including
all terms regarding payment or settle-
ment instructions, initial and vari-
ation margin requirements, option pre-
miums, payment dates, and any other
cash flows;

(ii) The trade ticket for each swap
(which, together with the time of exe-
cution of each swap, shall be imme-
diately recorded electronically for fur-
ther processing);

(iii) The unique swap identifier, as
required by §45.4(a), for each swap;

(iv) A record of the date and time of
execution of each swap, to the nearest
minute, using Coordinated Universal
Time (UTC), by timestamp or other
timing device;

(v) The name of the counterparty
with which each such swap was exe-
cuted, including its unique
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counterparty identifier, as required by
§45.4(b);

(vi) The date and title of the agree-
ment to which each swap is subject, in-
cluding but not limited to, any swap
trading relationship documentation
and credit support arrangements;

(vii) The product name of each swap,
including its unique product identifier,
as required by §45.4(c);

(viii) The price at which the swap
was executed;

(ix) Fees or commissions and other
expenses, identified by transaction; and

(x) Any other information relevant to
the swap.

(3) Post-execution trade information.
Each swap dealer and major swap par-
ticipant shall make and keep records of
post-execution trade information con-
taining an itemized record of all rel-
evant post-trade processing and events.

(i) Records of post-trade processing
and events shall include all of the fol-
lowing, as applicable:

(A) Confirmation;

(B) Termination;

(C) Novation;

(D) Amendment;

(E) Assignment;

(F') Netting;

(G) Compression;

(H) Reconciliation;

(I) Valuation;

(J) Margining;

(K) Collateralization; and

(L) Central clearing.

(ii) Each swap dealer and major swap
participant shall make and Kkeep a
record of all swap confirmations, along
with the date and time, to the nearest
minute, using Coordinated Universal
Time (UTC), by timestamp or other
timing device; and

(iii) Each swap dealer and major swap
participant shall make and keep a
record of each swap portfolio reconcili-
ation, including the number of port-
folio reconciliation discrepancies and
the number of swap valuation disputes
(including the time-to-resolution of
each valuation dispute and the age of
outstanding valuation disputes, cat-
egorized by transaction and
counterparty);

(iv) Each swap dealer and major swap
participant shall make and Kkeep a
record of each swap portfolio compres-
sion exercise in which it participates,
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including the dates of the compression,
the swaps included in the compression,
the identity of the counterparties par-
ticipating in the exercise, the results of
the compression, and the name of the
third-party entity performing the com-
pression, if any; and

(v) Bach swap dealer and major swap
participant shall make and Kkeep a
record of each swap that it centrally
clears, categorized by transaction and
counterparty.

(4) Ledgers. Each swap dealer and
major swap participant shall make and
keep ledgers (or other records) reflect-
ing the following:

(i) Payments and interest received;

(ii) Moneys borrowed and moneys
loaned;

(iii) The daily calculation of the
value of each outstanding swap;

(iv) The daily calculation of current
and potential future exposure for each
counterparty;

(v) The daily calculation of initial
margin to be posted by the swap dealer
or major swap participant for each
counterparty and the daily calculation
of initial margin to be posted by each
counterparty;

(vi) The daily calculation of vari-
ation margin payable to or receivable
from each counterparty;

(vii) The daily calculation of the
value of all collateral, before and after
haircuts, held by or posted by the swap
dealer or major swap participant;

(viii) All transfers of collateral, in-
cluding any substitutions of collateral,
identifying in sufficient detail the
amounts and types of collateral trans-
ferred; and

(ix) All charges against and credits to
each counterparty’s account, including
funds deposited, withdrawn, or trans-
ferred, and charges or credits resulting
from losses or gains on transactions.

(b) Daily trading records for related
cash and forward transactions. BEach
swap dealer and major swap partici-
pant shall make and keep daily trading
records of all related cash or forward
transactions it executes, including all
documents on which the related cash
or forward transaction information is
originally recorded. Each swap dealer
and major swap participant shall en-
sure that its records include all infor-
mation necessary to conduct a com-

§23.203

prehensive and accurate trade recon-
struction for each related cash or for-
ward transaction. Each swap dealer
and major swap participant shall main-
tain each transaction record in a man-
ner identifiable and searchable by
transaction and by counterparty. Such
records shall include, but are not lim-
ited to:

(1) A record of all oral and written
communications provided or received
concerning quotes, solicitations, bids,
offers, instructions, trading, and
prices, that lead to the conclusion of a
related cash or forward transaction,
whether communicated by telephone,
voicemail, facsimile, instant mes-
saging, chat rooms, electronic mail,
mobile device, or other digital or elec-
tronic media;

(2) Reliable timing data for the initi-
ation of the transaction that would
permit complete and accurate trade re-
construction;

(3) A record of the date and time, to
the nearest minute, using Coordinated
Universal Time (UTC), by timestamp
or other timing device, for each
quotation provided to, or received
from, the counterparty prior to execu-
tion;

(4) A record of the date and time of
execution of each related cash or for-
ward transaction, to the nearest
minute, using Coordinated Universal
Time (UTC), by timestamp or other
timing device;

(5) All terms of each related cash or
forward transaction;

(6) The price at which the related
cash or forward transaction was exe-
cuted; and

(7T) A record of the daily calculation
of the value of the related cash or for-
ward transaction and any other rel-
evant financial information.

§23.203 Records; retention and inspec-
tion.

(a) Location of records—(1) Records. All
records required to be kept by a swap
dealer or major swap participant by
the Act and by Commission regulations
shall be kept at the principal place of
business of the swap dealer or major
swap participant or such other prin-
cipal office as shall be designated by
the swap dealer or major swap partici-
pant. If the principal place of business
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is outside of the United States, its ter-
ritories or possessions, then upon the
request of a Commission representa-
tive, the swap dealer or major swap
participant must provide such records
as requested at the place in the United
States, its territories, or possessions
designated by the representative with-
in 72 hours after receiving the request.

(2) Contact information. Each swap
dealer and major swap Dparticipant
shall maintain for each of its offices a
listing, by name or title, of each person
at that office who, without delay, can
explain the types of records the swap
dealer or major swap participant main-
tains at that office and the information
contained in those records.

(b) Record retention. (1) The records
required to be maintained by this chap-
ter shall be maintained in accordance
with the provisions of §1.31, except as
provided in paragraphs (b)(2) and (3) of
this section. All records required to be
kept by the Act and by Commission
regulations shall be kept for a period of
five years from the date the record was
made and shall be readily accessible
during the first two (2) years of the
five-year period. All such records shall
be open to inspection by any represent-
ative of the Commission, the United
States Department of Justice, or any
applicable prudential regulator.
Records relating to swaps defined in
section 1a(47)(A)(v) shall be open to in-
spection by any representative of the
Commission, the United States Depart-
ment of Justice, the Securities and Ex-
change Commission, or any applicable
prudential regulator.

(2) Records of any swap or related
cash or forward transaction shall be
kept until the termination, maturity,
expiration, transfer, assignment, or no-
vation date of the transaction, and for
a period of five years after such date.
Such records shall be readily accessible
until the termination, maturity, expi-
ration, transfer, assignment, or nova-
tion date of the transaction and during
the first two years of the 5-year period
following such date. Provided, however,
that records of oral communications
communicated by telephone,
voicemail, mobile device, or other dig-
ital or electronic media pursuant to
§23.202(a)(1) and (b)(1) shall be kept for
a period of one year. All such records
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shall be open to inspection by any rep-
resentative of the Commission, the
United States Department of Justice,
or any applicable prudential regulator.
Records relating to swaps defined in
section 1a(47)(A)(v) shall be open to in-
spection by any representative of the
Commission, the United States Depart-
ment of Justice, the Securities and Ex-
change Commission, or any applicable
prudential regulator.

(3) Records of any swap data reported
in accordance with part 45 of this chap-
ter shall be maintained in accordance
with the requirements of §45.2 of this
chapter.

§23.204 Reports to swap data reposi-
tories.

(a) Reporting of swap transaction data
to swap data repositories. Each swap
dealer and major swap Dparticipant
shall report all information and data in
accordance with part 45 of this chapter.

(b) Electronic reporting of swap trans-
action data. BEach swap dealer and
major swap participant shall have the
electronic systems and procedures nec-
essary to transmit electronically all
information and data required to be re-
ported in accordance with part 45 of
this chapter.

§23.205

(a) Real-time public reporting of swap
transaction and pricing data. Each swap
dealer and major swap participant
shall report all information and swap
transaction and pricing data required
to be reported in accordance with the
real-time public recording require-
ments in part 43 of this chapter.

(b) Electronic reporting of swap trans-
action data. BEach swap dealer and
major swap participant shall have the
electronic systems and procedures nec-
essary to transmit electronically all
information and data required to be re-
ported in accordance with part 43 of
this chapter.

Real-time public reporting.

§23.206 Delegation of authority to the
Director of the Division of Swap
Dealer and Intermediary Oversight
to establish an alternative compli-
ance schedule to comply with daily
trading records.

(a) The Commission hereby delegates
to the Director of the Division of Swap
Dealer and Intermediary Oversight or
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such other employee or employees as
the Director may designate from time
to time, the authority to establish an
alternative compliance schedule for re-
quirements of §23.202 that are found to
be technologically or economically im-
practicable for an affected swap dealer
or major swap participant that seeks,
in good faith, to comply with the re-
quirements of §23.202 within a reason-
able time period beyond the date on
which compliance by such swap dealer
or major swap participant is otherwise
required.

(b) A request for an alternative com-
pliance schedule under this section
shall be acted upon by the Director of
the Division of Swap Dealer and Inter-
mediary Oversight within 30 days from
the time such a request is received, or
it shall be deemed approved.

(c) Relief granted under this section
shall not cause a registrant to be out of
compliance or deemed in violation of
any registration requirements.

(d) Notwithstanding any other provi-
sion of this section, in any case in
which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may
submit to the Commission for its con-
sideration the question of whether an
alternative compliance schedule should
be established. Nothing in this section
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this
section.

Subpart H—Business Conduct
Standards for Swap Dealers
and Major Swap Participants
Dealing With Counterparties,
Including Special Entities

SOURCE: 77 FR 9822, Feb. 17, 2012, unless
otherwise noted.

§23.400 Scope.

The sections of this subpart shall
apply to swap dealers and, unless oth-
erwise indicated, major swap partici-
pants. These rules are not intended to
limit or restrict the applicability of
other provisions of the Act and rules
and regulations thereunder, or other
applicable laws, rules and regulations.
The provisions of this subpart shall

§23.401

apply in connection with transactions
in swaps as well as in connection with
swaps that are offered but not entered
into.

§23.401 Definitions.

(a) Counterparty. The term
‘“‘counterparty,’” as appropriate in this
subpart, includes any person who is a
prospective counterparty to a swap.

(b) Major swap participant. The term
“major swap participant” means any
person defined in Section 1a(33) of the
Act and §1.3 of this chapter and, as ap-
propriate in this subpart, any person
acting for or on behalf of a major swap
participant, including an associated
person defined in Section 1la(4) of the
Act.

(c) Special Entity. The term ‘‘Special
Entity’’ means:

(1) A Federal agency;

(2) A State, State agency, city, coun-
ty, municipality, other political sub-
division of a State, or any instrumen-
tality, department, or a corporation of
or established by a State or political
subdivision of a State;

(3) Any employee benefit plan subject
to Title I of the Employee Retirement
Income Security Act of 1974 (29 U.S.C.
1002);

(4) Any governmental plan, as defined
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29
U.S.C. 1002);

(5) Any endowment, including an en-
dowment that is an organization de-
scribed in Section 501(c)(3) of the Inter-
nal Revenue Code of 1986 (26 U.S.C.
501(c)(3)); or

(6) Any employee benefit plan defined
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29
U.S.C. 1002), not otherwise defined as a
Special Entity, that elects to be a Spe-
cial Entity by notifying a swap dealer
or major swap participant of its elec-
tion prior to entering into a swap with
the particular swap dealer or major
swap participant.

(d) Swap dealer. The term ‘‘swap deal-
er’ means any person defined in Sec-
tion l1a(49) of the Act and §1.3 of this
chapter and, as appropriate in this sub-
part, any person acting for or on behalf
of a swap dealer, including an associ-
ated person defined in Section 1la(4) of
the Act.
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§23.402 General provisions.

(a) Policies and procedures to ensure
compliance and prevent evasion. (1) Swap
dealers and major swap participants
shall have written policies and proce-
dures reasonably designed to:

(i) Ensure compliance with the re-
quirements of this subpart; and

(ii) Prevent a swap dealer or major
swap participant from evading or par-
ticipating in or facilitating an evasion
of any provision of the Act or any regu-
lation promulgated thereunder.

(2) Swap dealers and major swap par-
ticipants shall implement and monitor
compliance with such policies and pro-
cedures as part of their supervision and
risk management requirements speci-
fied in subpart J of this part.

(b) Know your counterparty. Each
swap dealer shall implement policies
and procedures reasonably designed to
obtain and retain a record of the essen-
tial facts concerning each counterparty
whose identity is known to the swap
dealer prior to the execution of the
transaction that are necessary for con-
ducting business with such
counterparty. For purposes of this sec-
tion, the essential facts concerning a
counterparty are:

(1) Facts required to comply with ap-
plicable laws, regulations and rules;

(2) Facts required to implement the
swap dealer’s credit and operational
risk management policies in connec-
tion with transactions entered into
with such counterparty; and

(3) Information regarding the author-
ity of any person acting for such
counterparty.

(¢c) True name and owner. Each swap
dealer or major swap participant shall
obtain and retain a record which shall
show the true name and address of each
counterparty whose identity is known
to the swap dealer or major swap par-
ticipant prior to the execution of the
transaction, the principal occupation
or business of such counterparty as
well as the name and address of any
other person guaranteeing the perform-
ance of such counterparty and any per-
son exercising any control with respect
to the positions of such counterparty.

(d) Reasonable reliance on representa-
tions. A swap dealer or major swap par-
ticipant may rely on the written rep-
resentations of a counterparty to sat-

17 CFR Ch. | (4-1-14 Edition)

isfy its due diligence requirements
under this subpart, unless it has infor-
mation that would cause a reasonable
person to question the accuracy of the
representation. If agreed to by the
counterparties, such representations
may be contained in counterparty rela-
tionship documentation and may sat-
isfy the relevant requirements of this
subpart for subsequent swaps offered to
or entered into with a counterparty,
provided however, that such
counterparty undertakes to timely up-
date any material changes to the rep-
resentations.

(e) Manner of disclosure. A swap deal-
er or major swap participant may pro-
vide the information required by this
subpart by any reliable means agreed
to in writing by the counterparty; pro-
vided however, for transactions initi-
ated on a designated contract market
or swap execution facility, written
agreement by the counterparty regard-
ing the reliable means of disclosure is
not required.

(f) Disclosures in a standard format. If
agreed to by a counterparty, the disclo-
sure of material information that is ap-
plicable to multiple swaps between a
swap dealer or major swap participant
and a counterparty may be made in
counterparty relationship documenta-
tion or other written agreement be-
tween the counterparties.

(g) Record retention. Swap dealers and
major swap participants shall create a
record of their compliance with the re-
quirements of this subpart and shall re-
tain records in accordance with sub-
part F of this part and §1.31 of this
chapter and make them available to
applicable prudential regulators upon
request.

§§23.403-23.409 [Reserved]

§23.410 Prohibition on fraud, manipu-
lation, and other abusive practices.

(a) It shall be unlawful for a swap
dealer or major swap participant—

(1) To employ any device, scheme, or
artifice to defraud any Special Entity
or prospective customer who is a Spe-
cial Entity;
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(2) To engage in any transaction,
practice, or course of business that op-
erates as a fraud or deceit on any Spe-
cial Entity or prospective customer
who is a Special Entity; or

(3) To engage in any act, practice, or
course of business that is fraudulent,
deceptive, or manipulative.

(b) Affirmative defense. It shall be an
affirmative defense to an alleged viola-
tion of paragraph (a)(2) or (3) of this
section for failure to comply with any
requirement in this subpart if a swap
dealer or major swap participant estab-
lishes that the swap dealer or major
swap participant:

(1) Did not act intentionally or reck-
lessly in connection with such alleged
violation; and

(2) Complied in good faith with writ-
ten policies and procedures reasonably
designed to meet the particular re-
quirement that is the basis for the al-
leged violation.

(c) Confidential treatment of
counterparty information. (1) It shall be
unlawful for any swap dealer or major
swap participant to:

(i) Disclose to any other person any
material confidential information pro-
vided by or on behalf of a counterparty
to the swap dealer or major swap par-
ticipant; or

(ii) Use for its own purposes in any
way that would tend to be materially
adverse to the interests of a
counterparty, any material confiden-
tial information provided by or on be-
half of a counterparty to the swap deal-
er or major swap participant.

(2) Notwithstanding paragraph (c)(1)
of this section, a swap dealer or major
swap participant may disclose or use
material confidential information pro-
vided by or on behalf of a counterparty
to the swap dealer or major swap par-
ticipant if such disclosure or use is au-
thorized in writing by the
counterparty, or is necessary:

(i) For the effective execution of any
swap for or with the counterparty;

(ii) To hedge or mitigate any expo-
sure created by such swap; or

(iii) To comply with a request of the
Commission, Department of Justice,
any self-regulatory organization des-
ignated by the Commission, or an ap-
plicable prudential regulator, or is oth-
erwise required by law.

§23.430

(3) BEach swap dealer or major swap
participant shall implement written
policies and procedures reasonably de-
signed to protect material confidential
information provided by or on behalf of
a counterparty from disclosure and use
in violation of this section by any per-
son acting for or on behalf of the swap
dealer or major swap participant.

§§23.411-23.429 [Reserved]

§23.430 Verification of counterparty
eligibility.

(a) Eligibility. A swap dealer or major
swap participant shall verify that a
counterparty meets the eligibility
standards for an eligible contract par-
ticipant, as defined in Section 1a(18) of
the Act and §1.3 of this chapter, before
offering to enter into or entering into a
swap with that counterparty.

(b) Special Entity. In verifying the eli-
gibility of a counterparty pursuant to
paragraph (a) of this section, a swap
dealer or major swap participant shall
also verify whether the counterparty is
a Special Entity.

(c) Special Entity election. In verifying
the eligibility of a counterparty pursu-
ant to paragraph (a) of this section, a
swap dealer or major swap participant
shall verify whether a counterparty is
eligible to elect to be a Special Entity
under §23.401(c)(6) and, if so, notify
such counterparty of its right to make
such an election.

(d) Safe harbor. A swap dealer or
major swap participant may rely on
written representations of a
counterparty to satisfy the require-
ments of this section as provided in
§23.402(d). A swap dealer or major swap
participant will have a reasonable basis
to rely on such written representations
for purposes of the requirements in
paragraphs (a) and (b) of this section if
the counterparty specifies in such rep-
resentations the provision(s) of Section
1a(18) of the Act or paragraph(s) of §1.3
of this chapter that describe its status
as an eligible contract participant and,
in the case of a Special Entity, the
paragraph(s) of the Special Entity defi-
nition in §23.401(c) that define its sta-
tus as a Special Entity.

(e) This section shall not apply with
respect to:
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(1) A transaction that is initiated on
a designated contract market; or

(2) A transaction initiated on a swap
execution facility, if the swap dealer or
major swap participant does not know
the identity of the counterparty to the
transaction prior to execution.

§23.431 Disclosures of material infor-
mation.

(a) At a reasonably sufficient time
prior to entering into a swap, a swap
dealer or major swap participant shall
disclose to any counterparty to the
swap (other than a swap dealer, major
swap participant, security-based swap
dealer, or major security-based swap
participant) material information con-
cerning the swap in a manner reason-
ably designed to allow the
counterparty to assess:

(1) The material risks of the par-
ticular swap, which may include mar-
ket, credit, liquidity, foreign currency,
legal, operational, and any other appli-
cable risks;

(2) The material characteristics of
the particular swap, which shall in-
clude the material economic terms of
the swap, the terms relating to the op-
eration of the swap, and the rights and
obligations of the parties during the
term of the swap; and

(3) The material incentives and con-
flicts of interest that the swap dealer
or major swap participant may have in
connection with a particular swap,
which shall include:

(i) With respect to disclosure of the
price of the swap, the price of the swap
and the mid-market mark of the swap
as set forth in paragraph (d)(2) of this
section; and

(ii) Any compensation or other incen-
tive from any source other than the
counterparty that the swap dealer or
major swap participant may receive in
connection with the swap.

(b) Scenario Analysis. Prior to enter-
ing into a swap with a counterparty
(other than a swap dealer, major swap
participant, security-based swap deal-
er, or major security-based swap par-
ticipant) that is not made available for
trading, as provided in Section 2(h)(8)
of the Act, on a designated contract
market or swap execution facility, a
swap dealer shall:
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(1) Notify the counterparty that it
can request and consult on the design
of a scenario analysis to allow the
counterparty to assess its potential ex-
posure in connection with the swap;

(2) Upon request of the counterparty,
provide a scenario analysis, which is
designed in consultation with the
counterparty and done over a range of
assumptions, including severe downside
stress scenarios that would result in a
significant loss;

(3) Disclose all material assumptions
and explain the calculation methodolo-
gies used to perform any requested sce-
nario analysis; provided however, that
the swap dealer is not required to dis-
close confidential, proprietary infor-
mation about any model it may use to
prepare the scenario analysis; and

(4) In designing any requested sce-
nario analysis, consider any relevant
analyses that the swap dealer under-
takes for its own risk management
purposes, including analyses performed
as part of its ‘“New Product Policy”’
specified in §23.600(c)(3).

(c) Paragraphs (a) and (b) of this sec-
tion shall not apply with respect to a
transaction that is:

(1) Initiated on a designated contract
market or a swap execution facility;
and

(2) One in which the swap dealer or
major swap participant does not know
the identity of the counterparty to the
transaction prior to execution.

(d) Daily mark. A swap dealer or
major swap participant shall:

(1) For cleared swaps, notify a
counterparty (other than a swap deal-
er, major swap participant, security-
based swap dealer, or major security-
based swap participant) of the counter-
party’s right to receive, upon request,
the daily mark from the appropriate
derivatives clearing organization.

(2) For uncleared swaps, provide the
counterparty (other than a swap deal-
er, major swap participant, security-
based swap dealer, or major security-
based swap participant) with a daily
mark, which shall be the mid-market
mark of the swap. The mid-market
mark of the swap shall not include
amounts for profit, credit reserve,
hedging, funding, liquidity, or any
other costs or adjustments. The daily
mark shall be provided to the
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counterparty during the term of the
swap as of the close of business or such
other time as the parties agree in writ-
ing.

(3) For uncleared swaps, disclose to
the counterparty:

(i) The methodology and assumptions
used to prepare the daily mark and any
material changes during the term of
the swap; provided however, that the
swap dealer or major swap participant
is not required to disclose to the
counterparty confidential, proprietary
information about any model it may
use to prepare the daily mark; and

(ii) Additional information con-
cerning the daily mark to ensure a fair
and balanced communication, includ-
ing, as appropriate, that:

(A) The daily mark may not nec-
essarily be a price at which either the
counterparty or the swap dealer or
major swap participant would agree to
replace or terminate the swap;

(B) Depending upon the agreement of
the parties, calls for margin may be
based on considerations other than the
daily mark provided to the
counterparty; and

(C) The daily mark may not nec-
essarily be the value of the swap that
is marked on the books of the swap
dealer or major swap participant.

§23.432

(a) For swaps required to be cleared—
right to select derivatives clearing organi-
ecation. A swap dealer or major swap
participant shall notify any
counterparty (other than a swap deal-
er, major swap participant, securities-
based swap dealer, or major securities-
based swap participant) with which it
entered into a swap that is subject to
mandatory clearing under Section 2(h)
of the Act, that the counterparty has
the sole right to select the derivatives
clearing organization at which the
swap will be cleared.

(b) For swaps mnot required to be
cleared—right to clearing. A swap dealer
or major swap participant shall notify
any counterparty (other than a swap
dealer, major swap participant, securi-
ties-based swap dealer, or major securi-
ties-based swap Dparticipant) with
which it entered into a swap that is not
subject to the mandatory clearing re-

Clearing disclosures.

§23.434

quirements under Section 2(h) of the
Act that the counterparty:

(1) May elect to require clearing of
the swap; and

(2) Shall have the sole right to select
the derivatives clearing organization
at which the swap will be cleared.

§23.433 Communications—fair dealing.

With respect to any communication
between a swap dealer or major swap
participant and any counterparty, the
swap dealer or major swap participant
shall communicate in a fair and bal-
anced manner based on principles of
fair dealing and good faith.

§23.434 Recommendations to counter-
parties—institutional suitability.

(a) A swap dealer that recommends a
swap or trading strategy involving a
swap to a counterparty, other than a
swap dealer, major swap participant,
security-based swap dealer, or major
security-based swap participant, must:

(1) Undertake reasonable diligence to
understand the potential risks and re-
wards associated with the rec-
ommended swap or trading strategy in-
volving a swap; and

(2) Have a reasonable basis to believe
that the recommended swap or trading
strategy involving a swap is suitable
for the counterparty. To establish a
reasonable basis for a recommendation,
a swap dealer must have or obtain in-
formation about the counterparty, in-
cluding the counterparty’s investment
profile, trading objectives, and ability
to absorb potential losses associated
with the recommended swap or trading
strategy involving a swap.

(b) Safe harbor. A swap dealer may
fulfill its obligations under paragraph
(a)(2) of this section with respect to a
particular counterparty if:

(1) The swap dealer reasonably deter-
mines that the counterparty, or an
agent to which the counterparty has
delegated decision-making authority,
is capable of independently evaluating
investment risks with regard to the
relevant swap or trading strategy in-
volving a swap;

(2) The counterparty or its agent rep-
resents in writing that it is exercising
independent judgment in evaluating
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§§23.435-23.439

the recommendations of the swap deal-
er with regard to the relevant swap or
trading strategy involving a swap;

(3) The swap dealer discloses in writ-
ing that it is acting in its capacity as
a counterparty and is not undertaking
to assess the suitability of the swap or
trading strategy involving a swap for
the counterparty; and

(4) In the case of a counterparty that
is a Special Entity, the swap dealer
complies with §23.440 where the rec-
ommendation would cause the swap
dealer to act as an advisor to a Special
Entity within the meaning of
§23.440(a).

(c) A swap dealer will satisfy the re-
quirements of paragraph (b)(1) of this
section if it receives written represen-
tations, as provided in §23.402(d), that:

(1) In the case of a counterparty that
is not a Special Entity, the
counterparty has complied in good
faith with written policies and proce-
dures that are reasonably designed to
ensure that the persons responsible for
evaluating the recommendation and
making trading decisions on behalf of
the counterparty are capable of doing
s0; or

(2) In the case of a counterparty that
is a Special Entity, satisfy the terms of
the safe harbor in §23.450(d).

§§23.435-23.439 [Reserved]

§23.440 Requirements for swap deal-
ers acting as advisors to Special En-
tities.

(a) Acts as an advisor to a Special Enti-
ty. For purposes of this section, a swap
dealer ‘‘acts as an advisor to a Special
Entity” when the swap dealer rec-
ommends a swap or trading strategy
involving a swap that is tailored to the
particular needs or characteristics of
the Special Entity.

(b) Safe harbors. A swap dealer will
not ‘“‘act as an advisor to a Special En-
tity”’ within the meaning of paragraph
(a) of this section if:

(1) With respect to a Special Entity
that is an employee benefit plan as de-
fined in §23.401(c)(3):

(i) The Special Entity represents in
writing that it has a fiduciary as de-
fined in Section 3 of the Employee Re-
tirement Income Security Act of 1974
(29 U.S.C. 1002) that is responsible for
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representing the Special Entity in con-
nection with the swap transaction;

(ii) The fiduciary represents in writ-
ing that it will not rely on rec-
ommendations provided by the swap
dealer; and

(iii) The Special Entity represents in
writing:

(A) That it will comply in good faith
with written policies and procedures
reasonably designed to ensure that any
recommendation the Special Entity re-
ceives from the swap dealer materially
affecting a swap transaction is evalu-
ated by a fiduciary before the trans-
action occurs; or

(B) That any recommendation the
Special Entity receives from the swap
dealer materially affecting a swap
transaction will be evaluated by a fidu-
ciary before that transaction occurs; or

(2) With respect to any Special Enti-
ty:

(1) The swap dealer does not express
an opinion as to whether the Special
Entity should enter into a rec-
ommended swap or trading strategy in-
volving a swap that is tailored to the
particular needs or characteristics of
the Special Entity;

(ii) The Special Entity represents in
writing that:

(A) The Special Entity will not rely
on recommendations provided by the
swap dealer; and

(B) The Special Entity will rely on
advice from a qualified independent
representative within the meaning of
§23.450; and

(iii) The swap dealer discloses to the
Special Entity that it is not under-
taking to act in the best interests of
the Special Entity as otherwise re-
quired by this section.

(c) A swap dealer that acts as an ad-
visor to a Special Entity shall comply
with the following requirements:

(1) Duty. Any swap dealer that acts as
an advisor to a Special Entity shall
have a duty to make a reasonable de-
termination that any swap or trading
strategy involving a swap rec-
ommended by the swap dealer is in the
best interests of the Special Entity.

(2) Reasonable efforts. Any swap dealer
that acts as an advisor to a Special En-
tity shall make reasonable efforts to
obtain such information as is necessary
to make a reasonable determination
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that any swap or trading strategy in-
volving a swap recommended by the
swap dealer is in the best interests of
the Special Entity, including informa-
tion relating to:

(i) The financial status of the Special
Entity, as well as the Special Entity’s
future funding needs;

(ii) The tax status of the Special En-
tity;

(iii) The hedging, investment, financ-
ing, or other objectives of the Special
Entity;

(iv) The experience of the Special En-
tity with respect to entering into
swaps, generally, and swaps of the type
and complexity being recommended;

(v) Whether the Special Entity has
the financial capability to withstand
changes in market conditions during
the term of the swap; and

(vi) Such other information as is rel-
evant to the particular facts and cir-
cumstances of the Special Entity, mar-
ket conditions, and the type of swap or
trading strategy involving a swap
being recommended.

(d) Reasonable reliance on representa-
tions of the Special Entity. As provided
in §23.402(d), the swap dealer may rely
on written representations of the Spe-
cial Entity to satisfy its requirement
in paragraph (c)(2) of this section to
make ‘‘reasonable efforts” to obtain
necessary information.

§§23.441-23.449 [Reserved]

§23.450 Requirements for swap deal-
ers and major swap participants
acting as counterparties to Special
Entities.

(a) Definitions. For purposes of this
section:

(1) The term ‘‘principal relationship”
means where a swap dealer or major
swap participant is a principal of the
representative of a Special Entity or
the representative of a Special Entity
is a principal of the swap dealer or
major swap participant. The term
“principal” means any person listed in
§3.1(a)(1) through(3) of this chapter.

(2) The term ‘‘statutory disqualifica-
tion”” means grounds for refusal to reg-
ister or to revoke, condition, or re-
strict the registration of any reg-
istrant or applicant for registration as
set forth in Sections 8a(2) and 8a(3) of
the Act.

§23.450

(b)(1) Any swap dealer or major swap
participant that offers to enter or en-
ters into a swap with a Special Entity,
other than a Special Entity defined in
§23.401(c)(3), shall have a reasonable
basis to believe that the Special Entity
has a representative that:

(i) Has sufficient knowledge to evalu-
ate the transaction and risks;

(ii) Is not subject to a statutory dis-
qualification;

(iii) Is independent of the swap dealer
or major swap participant;

(iv) Undertakes a duty to act in the
best interests of the Special Entity it
represents;

(v) Makes appropriate and timely dis-
closures to the Special Entity;

(vi) Evaluates, consistent with any
guidelines provided by the Special En-
tity, fair pricing and the appropriate-
ness of the swap; and

(vii) In the case of a Special Entity
as defined in §23.401(c)(2) or (4), is sub-
ject to restrictions on certain political
contributions imposed by the Commis-
sion, the Securities and Exchange Com-
mission, or a self-regulatory organiza-
tion subject to the jurisdiction of the
Commission or the Securities and Ex-
change Commission; provided however,
that this paragraph (b)(1)(vii) of this
section shall not apply if the represent-
ative is an employee of the Special En-
tity.

(2) Any swap dealer or major swap
participant that offers to enter or en-
ters into a swap with a Special Entity
as defined in §23.401(c)(3) shall have a
reasonable basis to believe that the
Special Entity has a representative
that is a fiduciary as defined in Section
3 of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1002).

(c) Independent. For purposes of para-
graph (b)(1)(iii) of this section, a rep-
resentative of a Special Entity will be
deemed to be independent of the swap
dealer or major swap participant if:

(1) The representative is not and,
within one year of representing the
Special Entity in connection with the
swap, was not an associated person of
the swap dealer or major swap partici-
pant within the meaning of Section
la(4) of the Act;
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(2) There is no principal relationship
between the representative of the Spe-
cial Entity and the swap dealer or
major swap participant;

(3) The representative:

(i) Provides timely and effective dis-
closures to the Special Entity of all
material conflicts of interest that
could reasonably affect the judgment
or decision making of the representa-
tive with respect to its obligations to
the Special Entity; and

(ii) Complies with policies and proce-
dures reasonably designed to manage
and mitigate such material conflicts of
interest;

(4) The representative is not directly
or indirectly, through one or more per-
sons, controlled by, in control of, or
under common control with the swap
dealer or major swap participant; and

(5) The swap dealer or major swap
participant did not refer, recommend,
or introduce the representative to the
Special Entity within one year of the
representative’s representation of the
Special Entity in connection with the
swap.

(d) Safe harbor. (1) A swap dealer or
major swap Dparticipant shall be
deemed to have a reasonable basis to
believe that the Special Entity, other
than a Special Entity defined in
§23.401(c)(3), has a representative that
satisfies the applicable requirements of
paragraph (b)(1) of this section, pro-
vided that:

(i) The Special Entity represents in
writing to the swap dealer or major
swap participant that it has complied
in good faith with written policies and
procedures reasonably designed to en-
sure that it has selected a representa-
tive that satisfies the applicable re-
quirements of paragraph (b) of this sec-
tion, and that such policies and proce-
dures provide for ongoing monitoring
of the performance of such representa-
tive consistent with the requirements
of paragraph (b) of this section; and

(ii) The representative represents in
writing to the Special Entity and swap
dealer or major swap participant that
the representative:

(A) Has policies and procedures rea-
sonably designed to ensure that it sat-
isfies the applicable requirements of
paragraph (b) of this section;
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(B) Meets the independence test in
paragraph (c) of this section; and

(C) Is legally obligated to comply
with the applicable requirements of
paragraph (b) of this section by agree-
ment, condition of employment, law,
rule, regulation, or other enforceable
duty.

(2) A swap dealer or major swap par-
ticipant shall be deemed to have a rea-
sonable basis to believe that a Special
Entity defined in §23.401(c)(3) has a rep-
resentative that satisfies the applica-
ble requirements in paragraph (b)(2) of
this section, provided that the Special
Entity provides in writing to the swap
dealer or major swap participant the
representative’s name and contact in-
formation, and represents in writing
that the representative is a fiduciary
as defined in Section 3 of the Employee
Retirement Income Security Act of
1974 (29 U.S.C. 1002).

(e) Reasonable reliance on representa-
tions of the Special Entity. A swap dealer
or major swap participant may rely on
written representations of a Special
Entity and, as applicable under this
section, the Special Entity’s represent-
ative to satisfy any requirement of this
section as provided in §23.402(d).

(f) Chief compliance officer review. If a
swap dealer or major swap participant
initially determines that it does not
have a reasonable basis to believe that
the representative of a Special Entity
meets the criteria established in this
section, the swap dealer or major swap
participant shall make a written
record of the basis for such determina-
tion and submit such determination to
its chief compliance officer for review
to ensure that the swap dealer or major
swap participant has a substantial, un-
biased basis for the determination.

(g) Before the initiation of a swap, a
swap dealer or major swap participant
shall disclose to the Special Entity in
writing:

(1) The capacity in which it is acting
in connection with the swap; and

(2) If the swap dealer or major swap
participant engages in business with
the Special Entity in more than one
capacity, the swap dealer or major
swap participant shall disclose the ma-
terial differences between such capac-
ities.
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(h) This section shall not apply with
respect to a transaction that is:

(1) Initiated on a designated contract
market or swap execution facility; and

(2) One in which the swap dealer or
major swap participant does not know
the identity of the counterparty to the
transaction prior to execution.

§23.451 Political contributions by cer-
tain swap dealers.

(a) Definitions. For the purposes of
this section:

(1) The term ‘‘contribution” means
any gift, subscription, loan, advance,
or deposit of money or anything of
value made:

(i) For the purpose of influencing any
election for federal, state, or local of-
fice;

(ii) For payment of debt incurred in
connection with any such election; or

(iii) For transition or inaugural ex-
penses incurred by the successful can-
didate for federal, state, or local office.

(2) The term ‘‘covered associate”
means:

(i) Any general partner, managing
member, or executive officer, or other
person with a similar status or func-
tion;

(ii) Any employee who solicits a gov-
ernmental Special Entity for the swap
dealer and any person who supervises,
directly or indirectly, such employee;
and

(iii) Any political action committee
controlled by the swap dealer or by any
person described in paragraphs (a)(2)(i)
and (a)(2)(ii) of this section.

(3) The term ‘‘governmental Special
Entity” means any Special Entity de-
fined in §23.401(c)(2) or (4).

(4) The term ‘‘official’’ of a govern-
mental Special Entity means any per-
son (including any election committee
for such person) who was, at the time
of the contribution, an incumbent, can-
didate, or successful candidate for elec-
tive office of a governmental Special
Entity, if the office:

(i) Is directly or indirectly respon-
sible for, or can influence the outcome
of, the selection of a swap dealer by a
governmental Special Entity; or

(ii) Has authority to appoint any per-
son who is directly or indirectly re-
sponsible for, or can influence the out-
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come of, the selection of a swap dealer
by a governmental Special Entity.

(5) The term ‘‘payment” means any
gift, subscription, loan, advance, or de-
posit of money or anything of value.

(6) The term ‘‘regulated person”
means:

(1) A person that is subject to restric-
tions on certain political contributions
imposed by the Commission, the Secu-
rities and Exchange Commission, or a
self-regulatory agency subject to the
jurisdiction of the Commission or the
Securities and Exchange Commission;

(ii) A general partner, managing
member, or executive officer of such
person, or other individual with a simi-
lar status or function; or

(iii) An employee of such person who
solicits a governmental Special Entity
for the swap dealer and any person who
supervises, directly or indirectly, such
employee.

(7) The term ‘‘solicit’”” means a direct
or indirect communication by any per-
son with a governmental Special Enti-
ty for the purpose of obtaining or re-
taining an engagement related to a
swap.

(b) Prohibitions and exceptions. (1) As a
means reasonably designed to prevent
fraud, no swap dealer shall offer to
enter into or enter into a swap or a
trading strategy involving a swap with
a governmental Special Entity within
two years after any contribution to an
official of such governmental Special
Entity was made by the swap dealer or
by any covered associate of the swap
dealer; provided however, that:

(2) This prohibition does not apply:

(i) If the only contributions made by
the swap dealer to an official of such
governmental Special Entity were
made by a covered associate:

(A) To officials for whom the covered
associate was entitled to vote at the
time of the contributions, provided
that the contributions in the aggregate
do not exceed $350 to any one official
per election; or

(B) To officials for whom the covered
associate was not entitled to vote at
the time of the contributions, provided
that the contributions in the aggregate
do not exceed $150 to any one official
per election;

(i1) To a swap dealer as a result of a
contribution made by a natural person
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more than six months prior to becom-
ing a covered associate of the swap
dealer, provided that this exclusion
shall not apply if the natural person,
after becoming a covered associate, so-
licits the governmental Special Entity
on behalf of the swap dealer to offer to
enter into or to enter into a swap or
trading strategy involving a swap; or

(iii) To a swap that is:

(A) Initiated on a designated con-
tract market or swap execution facil-
ity; and

(B) One in which the swap dealer does
not know the identity of the
counterparty to the transaction prior
to execution.

(3) No swap dealer or any covered as-
sociate of the swap dealer shall:

(i) Provide or agree to provide, di-
rectly or indirectly, payment to any
person to solicit a governmental Spe-
cial Entity to offer to enter into, or to
enter into, a swap with that swap deal-
er unless such person is a regulated
person; or

(ii) Coordinate, or solicit any person
or political action committee to make,
any:

(A) Contribution to an official of a
governmental Special Entity with
which the swap dealer is offering to
enter into, or has entered into, a swap;
or

(B) Payment to a political party of a
state or locality with which the swap
dealer is offering to enter into or has
entered into a swap or a trading strat-
egy involving a swap.

(¢) Circumvention of rule. No swap
dealer shall, directly or indirectly,
through or by any other person or
means, do any act that would result in
a violation of paragraph (b) of this sec-
tion.

(d) Requests for exemption. The Com-
mission, upon application, may condi-
tionally or unconditionally exempt a
swap dealer from the prohibition under
paragraph (b) of this section. In deter-
mining whether to grant an exemption,
the Commission will consider, among
other factors:

(1) Whether the exemption is nec-
essary or appropriate in the public in-
terest and consistent with the protec-
tion of investors and the purposes of
the Act;

(2) Whether the swap dealer:
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(i) Before the contribution resulting
in the prohibition was made, imple-
mented policies and procedures reason-
ably designed to prevent violations of
this section;

(ii) Prior to or at the time the con-
tribution which resulted in such prohi-
bition was made, had no actual knowl-
edge of the contribution; and

(iii) After learning of the contribu-
tion:

(A) Has taken all available steps to
cause the contributor involved in mak-
ing the contribution which resulted in
such prohibition to obtain a return of
the contribution; and

(B) Has taken such other remedial or
preventive measures as may be appro-
priate under the circumstances;

(3) Whether, at the time of the con-
tribution, the contributor was a cov-
ered associate or otherwise an em-
ployee of the swap dealer, or was seek-
ing such employment;

(4) The timing and amount of the
contribution which resulted in the pro-
hibition;

(6) The nature of the election (e.g.,
federal, state or local); and

(6) The contributor’s apparent intent
or motive in making the contribution
that resulted in the prohibition, as evi-
denced by the facts and circumstances
surrounding the contribution.

(e) Prohibitions inapplicable. (1) The
prohibitions under paragraph (b) of this
section shall not apply to a contribu-
tion made by a covered associate of the
swap dealer if:

(i) The swap dealer discovered the
contribution within 120 calendar days
of the date of such contribution;

(ii) The contribution did not exceed
the amounts permitted by paragraphs
(b)(2)(A)(A) or (B) of this section; and

(iii) The covered associate obtained a
return of the contribution within 60
calendar days of the date of discovery
of the contribution by the swap dealer.

(2) A swap dealer may not rely on
paragraph (e)(1) of this section more
than twice in any 12-month period.

(3) A swap dealer may not rely on
paragraph (e)(1) of this section more
than once for any covered associate, re-
gardless of the time between contribu-
tions.
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APPENDIX A TO SUBPART H TO PART 23—
GUIDANCE ON THE APPLICATION OF
§§23.434 AND 23.440 FOR SWAP DEAL-
ERS THAT MAKE RECOMMENDATIONS
TO COUNTERPARTIES OR SPECIAL EN-
TITIES

The following provides guidance on the ap-
plication of §§23.434 and 23.440 to swap deal-
ers that make recommendations to counter-
parties or Special Entities.

Section 23.434—Recommendations to
Counterparties—Institutional Suitability

A swap dealer that recommends a swap or
trading strategy involving a swap to a
counterparty, other than a swap dealer,
major swap participant, security-based swap
dealer or major security-based swap partici-
pant, must undertake reasonable diligence to
understand the potential risks and rewards
associated with the recommended swap or
trading strategy involving a swap—general
suitability (§23.434(a)(1))—and have a reason-
able basis to believe that the recommended
swap or trading strategy involving a swap is
suitable for the counterparty—specific suit-
ability (§23.434(a)(2)). To satisfy the general
suitability obligation, a swap dealer must
undertake reasonable diligence that will
vary depending on, among other things, the
complexity of and risks associated with the
swap or swap trading strategy and the swap
dealer’s familiarity with the swap or swap
trading strategy. At a minimum, a swap
dealer’s reasonable diligence must provide it
with an understanding of the potential risks
and rewards associated with the rec-
ommended swap or swap trading strategy.

Recommendation. Whether a communica-
tion between a swap dealer and a
counterparty is a recommendation will turn
on the facts and circumstances of the par-
ticular situation. There are, however, cer-
tain factors the Commission will consider in
reaching such a determination. The facts and
circumstances determination of whether a
communication is a ‘‘recommendation” re-
quires an analysis of the content, context,
and presentation of the particular commu-
nication or set of communications. The de-
termination of whether a ‘‘recommendation”
has been made, moreover, is an objective
rather than a subjective inquiry. An impor-
tant factor in this regard is whether, given
its content, context, and manner of presen-
tation, a particular communication from a
swap dealer to a counterparty reasonably
would be viewed as a ‘‘call to action,” or sug-
gestion that the counterparty enter into a
swap. An analysis of the content, context,
and manner of presentation of a communica-
tion requires examination of the underlying
substantive information transmitted to the
counterparty and consideration of any other
facts and circumstances, such as any accom-
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panying explanatory message from the swap
dealer. Additionally, the more individually
tailored the communication to a specific
counterparty or a targeted group of counter-
parties about a swap, group of swaps or trad-
ing strategy involving the use of a swap, the
greater the likelihood that the communica-
tion may be viewed as a ‘‘recommendation.”

Safe harbor. A swap dealer may satisfy the
safe harbor requirements of §23.434(b) to ful-
fill its counterparty-specific suitability duty
under §23.434(a)(2) if: (1) The swap dealer rea-
sonably determines that the counterparty,
or an agent to which the counterparty has
delegated decision-making authority, is ca-
pable of independently evaluating invest-
ment risks with regard to the relevant swap
or trading strategy involving a swap; (2) the
counterparty or its agent represents in writ-
ing that it is exercising independent judg-
ment in evaluating the recommendations of
the swap dealer; (3) the swap dealer discloses
in writing that it is acting in its capacity as
a counterparty and is not undertaking to as-
sess the suitability of the recommendation;
and (4) in the case of a counterparty that is
a Special Entity, the swap dealer complies
with §23.440 where the recommendation
would cause the swap dealer to act as an ad-
visor to a Special Entity within the meaning
of §23.440(a).

To reasonably determine that the
counterparty, or an agent to which the
counterparty has delegated decision-making
authority, is capable of independently evalu-
ating investment risks of a recommendation,
the swap dealer can rely on the written rep-
resentations of the counterparty, as provided
in §23.434(c). Section 23.434(c)(1) provides
that a swap dealer will satisfy §23.434(b)(1)’s
requirement with respect to a counterparty
other than a Special Entity if it receives rep-
resentations that the counterparty has com-
plied in good faith with the counterparty’s
policies and procedures that are reasonably
designed to ensure that the persons respon-
sible for evaluating the recommendation and
making trading decisions on behalf of the
counterparty are capable of doing so. Section
§23.434(c)(2) provides that a swap dealer will
satisfy §23.434(b)(1)’s requirement with re-
spect to a Special Entity if it receives rep-
resentations that satisfy the terms of
§23.450(d) regarding a Special Entity’s quali-
fied independent representative.

Prong (4) of the safe harbor clarifies that
§23.434’s application is broader than §23.440—
Requirements for Swap Dealers Acting as
Advisors to Special Entities. Section 23.434 is
triggered when a swap dealer recommends
any swap or trading strategy that involves a
swap to any counterparty. However, §23.440
is limited to a swap dealer’s recommenda-
tions (1) to a Special Entity (2) of swaps that
are tailored to the particular needs or char-
acteristics of the Special Entity. Thus, a
swap dealer that recommends a swap to a
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Special Entity that is tailored to the par-
ticular needs or characteristics of the Spe-
cial Entity may comply with its suitability
obligation by satisfying the safe harbor in
§23.434(b); however, the swap dealer must
also comply with §23.440 in such cir-
cumstances.

Section 23.440—Requirements for Swap Dealers
Acting as Advisors to Special Entities

A swap dealer ‘‘acts as an advisor to a Spe-
cial Entity” under §23.440 when the swap
dealer recommends a swap or trading strat-
egy involving a swap that is tailored to the
particular needs or characteristics of the
Special Entity. A swap dealer that ‘‘acts as
an advisor to a Special Entity’’ has a duty to
make a reasonable determination that a rec-
ommendation is in the ‘‘best interests’ of
the Special Entities and must undertake
‘“‘reasonable efforts” to obtain information
necessary to make such a determination.

Whether a swap dealer ‘‘acts as an advisor
to a Special Entity” will depend on: (1)
Whether the swap dealer has made a rec-
ommendation to a Special Entity; and (2)
whether the recommendation concerns a
swap or trading strategy involving a swap
that is tailored to the particular needs or
characteristics of the Special Entity. To de-
termine whether a communication between a
swap dealer and counterparty is a rec-
ommendation, the Commission will apply
the same factors as under §23.434, the suit-
ability rule. However, unlike the suitability
rule, which covers recommendations regard-
ing any type of swap or trading strategy in-
volving a swap, the ‘‘acts as an advisor rule”’
and ‘‘best interests’ duty will be triggered
only if the recommendation is of a swap or
trading strategy involving a swap that is
‘‘tailored to the particular needs or charac-
teristics of the Special Entity.”

Whether a swap is tailored to the par-
ticular needs or characteristics of the Spe-
cial Entity will depend on the facts and cir-
cumstances. Swaps with terms that are tai-
lored or customized to a specific Special En-
tity’s needs or objectives, or swaps with
terms that are designed for a targeted group
of Special Entities that share common char-
acteristics, e.g., school districts, are likely
to be viewed as tailored to the particular
needs or characteristics of the Special Enti-
ty. Generally, however, the Commission
would not view a swap that is ‘“made avail-
able for trading” on a designated contract
market or swap execution facility, as pro-
vided in Section 2(h)(8) of the Act, as tai-
lored to the particular needs or characteris-
tics of the Special Entity.

Safe harbor. Under §23.440(b)(2), when deal-
ing with a Special Entity (including a Spe-
cial Entity that is an employee benefit plan
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as defined in §23.401(c)(3)),! a swap dealer will
not ‘“‘act as an advisor to a Special Entity”’
if: (1) The swap dealer does not express an
opinion as to whether the Special Entity
should enter into a recommended swap or
swap trading strategy that is tailored to the
particular needs or characteristics of the
Special Entity; (2) the Special Entity rep-
resents in writing, in accordance with
§23.402(d), that it will not rely on the swap
dealer’s recommendations and will rely on
advice from a qualified independent rep-
resentative within the meaning of §23.450;
and (3) the swap dealer discloses that it is
not undertaking to act in the best interests
of the Special Entity.

A swap dealer that elects to communicate
within the safe harbor to avoid triggering
the ‘“‘best interests’ duty must appropriately
manage its communications. To clarify the
type of communications that they will make
under the safe harbor, the Commission ex-
pects that swap dealers may specifically rep-
resent that they will not express an opinion
as to whether the Special Entity should
enter into a recommended swap or trading
strategy, and that for such advice the Spe-
cial Entity should consult its own advisor.
Nothing in the final rule would preclude such
a representation from being included in
counterparty relationship documentation.
However, such a representation would not
act as a safe harbor under the rule where,
contrary to the representation, the swap
dealer does express an opinion to the Special
Entity as to whether it should enter into a
recommended swap or trading strategy.

If a swap dealer complies with the terms of
the safe harbor, the following types of com-
munications would not be subject to the
‘“‘best interests’” duty:2 (1) Providing infor-
mation that is general transaction, finan-
cial, educational, or market information; (2)
offering a swap or trading strategy involving
a swap, including swaps that are tailored to

1The guidance in this appendix regarding

the safe harbor to §23.440 is limited to the
safe harbor for any Special Entity under
§23.440(b)(2). A swap dealer may separately
comply with the safe harbor under
§23.440(b)(1) for its communications to a Spe-
cial Entity that is an employee benefit plan
as defined in §23.401(c)(3).

2Communications on the list that are not
within the meaning of the term ‘‘acts as an
advisor to a Special Entity’’ are outside the
requirements of §23.440. By including such
communications on the list, the Commission
does not intend to suggest that they are
‘“‘recommendations.”” Thus, a swap dealer
that does not ‘‘act as an advisor to a Special
Entity” within the meaning of §23.440(a) is
not required to comply with the safe harbor
to avoid the ‘‘best interests’” duty with re-
spect to its communications.
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the needs or characteristics of a Special En-
tity; (3) providing a term sheet, including
terms for swaps that are tailored to the
needs or characteristics of a Special Entity;
(4) responding to a request for a quote from
a Special Entity; (b) providing trading ideas
for swaps or swap trading strategies, includ-
ing swaps that are tailored to the needs or
characteristics of a Special Entity; and (6)
providing marketing materials upon request
or on an unsolicited basis about swaps or
swap trading strategies, including swaps
that are tailored to the needs or characteris-
tics of a Special Entity. This list of commu-
nications is not exclusive and should not cre-
ate a negative implication that other types
of communications are subject to a ‘‘best in-
terests’ duty.

The safe harbor in §23.440(b)(2) allows a
wide range of communications and inter-
actions between swap dealers and Special
Entities without invoking the ‘‘best inter-
ests’” duty, including discussions of the ad-
vantages or disadvantages of different swaps
or trading strategies. The Commission notes,
however, that depending on the facts and cir-
cumstances, some of the examples on the list
could be ‘recommendations’” that would
trigger a suitability obligation under §23.434.
However, the Commission has determined
that such activities would not, by them-
selves, prompt the ‘‘best interests’” duty in
§23.440, provided that the parties comply
with the other requirements of §23.440(b)(2).
All of the swap dealer’s communications,
however, must be made in a fair and bal-
anced manner based on principles of fair
dealing and good faith in compliance with
§23.433.

Swap dealers engage in a wide variety of
communications with counterparties in the
normal course of business, including but not
limited to the six types of communications
listed above. Whether any particular com-
munication will be deemed to be a ‘‘rec-
ommendation’” within the meaning of
§§23.434 or 23.440 will depend on the facts and
circumstances of the particular communica-
tion considered in light of the guidance in
this appendix with respect to the meaning of
the term ‘‘recommendation.” Swap dealers
that choose to manage their communica-
tions to comply with the safe harbors pro-
vided in §§23.434 and 23.440 will be able to
limit the duty they owe to counterparties,
including Special Entities, provided that the
parties exchange the appropriate representa-
tions.

Subpart I—Swap Documentation

SOURCE: 77 FR 21307, Apr. 9, 2012, unless
otherwise noted.

§23.500

§23.500 Definitions.

For purposes of this subpart I, the
following terms shall be defined as pro-
vided.

(a) Acknowledgment means a written
or electronic record of all of the terms
of a swap signed and sent by one
counterparty to the other.

(b) Bilateral portfolio compression exer-
cise means an exercise in which two
swap counterparties wholly terminate
or change the notional value of some or
all of the swaps submitted by the
counterparties for inclusion in the
portfolio compression exercise and, de-
pending on the methodology employed,
replace the terminated swaps with
other swaps whose combined notional
value (or some other measure of risk)
is less than the combined notional
value (or some other measure of risk)
of the terminated swaps in the exer-
cise.

(c) Confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation
(electronic or otherwise) that memori-
alizes the agreement of the counterpar-
ties to all of the terms of a swap trans-
action. A confirmation must be in writ-
ing (whether electronic or otherwise)
and must legally supersede any pre-
vious agreement (electronically or oth-
erwise). A confirmation is created
when an acknowledgment is manually,
electronically, or by some other legally
equivalent means, signed by the receiv-
ing counterparty.

(d) Execution means, with respect to a
swap transaction, an agreement by the
counterparties (whether orally, in writ-
ing, electronically, or otherwise) to the
terms of the swap transaction that le-
gally binds the counterparties to such
terms under applicable law.

(e) Financial entity means a
counterparty that is not a swap dealer
or a major swap participant and that is
one of the following:

(1) A commodity pool as defined in
Section la(b) of the Act;

(2) A private fund as defined in Sec-
tion 202(a) of the Investment Advisors
Act of 1940;

(3) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974;
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(4) A person predominantly engaged
in activities that are in the business of
banking, or in activities that are finan-
cial in nature as defined in Section 4(k)
of the Bank Holding Company Act of
1956; and

(5) A security-based swap dealer or a
major security-based swap participant.

(f) Fully offsetting swaps means swaps
of equivalent terms where no net cash
flow would be owed to either
counterparty after the offset of pay-
ment obligations thereunder.

(g) Material terms means all terms of
a swap required to be reported in ac-
cordance with part 45 of this chapter.

(h) Multilateral portfolio compression
erercise means an exercise in which
multiple swap counterparties wholly
terminate or change the notional value
of some or all of the swaps submitted
by the counterparties for inclusion in
the portfolio compression exercise and,
depending on the methodology em-
ployed, replace the terminated swaps
with other swaps whose combined no-
tional value (or some other measure of
risk) is less than the combined no-
tional value (or some other measure of
risk) of the terminated swaps in the
compression exercise.

(1) Portfolio reconciliation means any
process by which the two parties to one
Or more Swaps:

(1) Exchange the terms of all swaps
in the swap portfolio between the
counterparties;

(2) Exchange each counterparty’s
valuation of each swap in the swap
portfolio between the counterparties as
of the close of business on the imme-
diately preceding business day; and

(3) Resolve any discrepancy in mate-
rial terms and valuations.

(j) Prudential regulator has the mean-
ing given to the term in section 1a(39)
of the Commodity Exchange Act and
includes the Board of Governors of the
Federal Reserve System, the Office of
the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
the Farm Credit Association, and the
Federal Housing Finance Agency, as
applicable to the swap dealer or major
swap participant.

(k) Swap portfolio means all swaps
currently in effect between a particular
swap dealer or major swap participant
and a particular counterparty.
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(1) Swap transaction means any event
that results in a new swap or in a
change to the terms of a swap, includ-
ing execution, termination, assign-
ment, novation, exchange, transfer,
amendment, conveyance, or extin-
guishing of rights or obligations of a
swap.

(m) Valuation means the current mar-
ket value or net present value of a
swap.

[77 FR 55960, Sept. 11, 2012]

§23.501 Swap confirmation.

(a) Confirmation. Subject to the com-
pliance schedule in paragraph (c) of
this section:

(1) Each swap dealer and major swap
participant entering into a swap trans-
action with a counterparty that is a
swap dealer or major swap participant
shall execute a confirmation for the
swap transaction as soon as techno-
logically practicable, but in any event
by the end of first business day fol-
lowing the day of execution.

(2) Each swap dealer and major swap
participant entering into a swap trans-
action with a counterparty that is not
a swap dealer or a major swap partici-
pant shall send an acknowledgment of
such swap transaction as soon as tech-
nologically practicable, but in any
event by the end of the first business
day following the day of execution.

(3) (i) Each swap dealer and major
swap participant shall establish, main-
tain, and follow written policies and
procedures reasonably designed to en-
sure that it executes a confirmation for
each swap transaction that it enters
into with a counterparty that is a fi-
nancial entity as soon as techno-
logically practicable, but in any event
by the end of the first business day fol-
lowing the day of execution.

(ii) Each swap dealer and major swap
participant shall establish, maintain,
and follow written policies and proce-
dures reasonably designed to ensure
that it executes a confirmation for
each swap transaction that it enters
into with a counterparty that is not a
swap dealer, major swap participant, or
a financial entity not later than the
end of the second business day fol-
lowing the day of execution.

(iii) Such procedures shall include a
requirement that, upon a request by a
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prospective counterparty prior to exe-
cution of any such swap, the swap deal-
er or major swap participant furnish to
the prospective counterparty prior to
execution a draft acknowledgment
specifying all terms of the swap trans-
action other than the applicable pric-
ing and other relevant terms that are
to be expressly agreed at execution.

(4) Swaps executed on a swap execu-
tion facility, designated contract mar-
ket, or submitted for clearing by a de-
rivatives clearing organization.

(i) Any swap transaction executed on
a swap execution facility or designated
contract market shall be deemed to
satisfy the requirements of this sec-
tion, provided that the rules of the
swap execution facility or designated
contract market establish that con-
firmation of all terms of the trans-
action shall take place at the same
time as execution.

(ii) Any swap transaction submitted
for clearing by a derivatives clearing
organization shall be deemed to satisfy
the requirements of this section, pro-
vided that:

(A) The swap transaction is sub-
mitted for clearing as soon as techno-
logically practicable, but in any event
no later than the times established for
confirmation under paragraphs (a)(1) or
(3) of this section, and

(B) Confirmation of all terms of the
transaction takes place at the same
time as the swap transaction is accept-
ed for clearing pursuant to the rules of
the derivatives clearing organization.

(iii) If a swap dealer or major swap
participant receives notice that a swap
transaction has not been confirmed by
a swap execution facility or a des-
ignated contract market, or accepted
for clearing by a derivatives clearing
organization, the swap dealer or major
swap participant shall execute a con-
firmation for such swap transaction as
soon as technologically practicable,
but in any event no later than the
times established for confirmation
under paragraphs (a)(1) or (3) of this
section as if such swap transaction
were executed at the time the swap
dealer or major swap participant re-
ceives such notice.

(5) For purposes of this section:

(i) “Day of execution’” means the cal-
endar day of the party to the swap

§23.501

transaction that ends latest, provided
that if a swap transaction is—

(A) Entered into after 4:00 p.m. in the
place of a party; or

(B) Entered into on a day that is not
a business day in the place of a party,
then such swap transaction shall be
deemed to have been entered into by
that party on the immediately suc-
ceeding business day of that party, and
the day of execution shall be deter-
mined with reference to such business
day; and

(ii) “Business day’’ means any day
other than a Saturday, Sunday, or
legal holiday.

(b) Recordkeeping. (1) Each swap deal-
er and major swap participant shall
make and retain a record of:

(i) The date and time of transmission
to, or receipt from, a counterparty of
any acknowledgment; and

(ii) The date and time of trans-
mission to, or receipt from, a
counterparty of any confirmation.

(2) All records required to be main-
tained pursuant to this section shall be
maintained in accordance with §23.203
and shall be made available promptly
upon request to any representative of
the Commission or any applicable pru-
dential regulator, or with regard to
swaps defined in section 1a(47)(A)(V), to
any representative of the Commission,
the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator.

(c) Compliance schedule. The require-
ments of paragraph (a) of this section
are subject to the following compliance
schedule:

(1) For purposes of paragraph (a)(1) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves a
credit swap or interest rate swap with
a counterparty that is a swap dealer or
major swap participant shall execute a
confirmation for the swap transaction
as soon as technologically practicable,
but in any event by:

(i) The end of the second business day
following the day of execution for the
period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.
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(2) For purposes of paragraph (a)(1) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves an
equity swap, foreign exchange swap, or
other commodity swap with a
counterparty that is a swap dealer or
major swap participant shall execute a
confirmation for the swap transaction
as soon as technologically practicable,
but in any event by:

(i) The end of the third business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(3) For purposes of paragraph (a)(2) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves a
credit swap or interest rate swap with
a counterparty that is not a swap deal-
er or a major swap participant shall
send an acknowledgment of such swap
transaction as soon as technologically
practicable, but in any event by:

(i) The end of the second business day
following the day of execution for the
period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.

(4) For purposes of paragraph (a)(2) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves an
equity swap, foreign exchange swap, or
other commodity swap with a
counterparty that is not a swap dealer
or a major swap participant shall send
an acknowledgment of such swap
transaction as soon as technologically
practicable, but in any event by:

(i) The end of the third business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and
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(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(5) For purposes of paragraph (a)(3)(i)
of this section, each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures reasonably designed to
ensure that it executes a confirmation
for each swap transaction that is or in-
volves a credit swap or interest rate
swap that it enters into with a
counterparty that is a financial entity
as soon as technologically practicable,
but in any event by:

(1) The end of the second business day
following the day of execution for the
period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.

(6) For purposes of paragraph (a)(3)(i)
of this section, each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures reasonably designed to
ensure that it executes a confirmation
for each swap transaction that is or in-
volves an equity swap, foreign ex-
change swap, or other commodity swap
that it enters into with a counterparty
that is a financial entity as soon as
technologically practicable, but in any
event by:

(i) The end of the third business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(7) For purposes of paragraph
(a)(3)(i1) of this section, each swap
dealer and major swap Dparticipant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap
transaction that is or involves a credit
swap or interest rate swap that it en-
ters into with a counterparty that is
not a swap dealer, major swap partici-
pant, or a financial entity not later
than:
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(i) The end of the fifth business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the third business day
following the day of execution for the
period from September 1, 2013 to Au-
gust 31, 2014; and

(iii) The end of the second business
day following the day of execution
from and after September 1, 2014.

(8) For purposes of paragraph
(a)(3)(ii) of this section, each swap
dealer and major swap participant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap
transaction that is or involves an eq-
uity swap, foreign exchange swap, or
other commodity swap that it enters
into with a counterparty that is not a
swap dealer, major swap participant, or
a financial entity not later than:

(i) The end of the seventh business
day following the day of execution for
the period from the effective date of
this section to August 31, 2013;

(ii) The end of the fourth business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the second business
following the day of execution from
and after September 1, 2014.

(9) For purposes of paragraph (c) of
this section:

(i) “Credit swap” means any swap
that is primarily based on instruments
of indebtedness, including, without
limitation: Any swap primarily based
on one or more broad-based indices re-
lated to instruments of indebtedness;
and any swap that is an index credit
swap or total return swap on one or
more indices of debt instruments;

(ii) “Equity swap’” means any swap
that is primarily based on equity secu-
rities, including, without limitation:
Any swap primarily based on one or
more broad-based indices of equity se-
curities; and any total return swap on
one or more equity indices;

(iii) ‘“‘Foreign exchange swap’’ has
the meaning set forth in section 1a(25)
of the CEA. It does not include swaps
primarily based on rates of exchange
between different currencies, changes
in such rates, or other aspects of such

§23.502

rates (sometimes known as ‘‘cross-cur-
rency swaps’’);

(iv) “Interest rate swap’’ means any
swap which is primarily based on one
or more interest rates, such as swaps of
payments determined by fixed and
floating interest rates; or any swap
which is primarily based on rates of ex-
change between different currencies,
changes in such rates, or other aspects
of such rates (sometimes known as
‘‘cross-currency swaps’’); and

(v) “Other commodity swap’” means
any swap not included in the credit, eq-
uity, foreign exchange, or interest rate
asset classes, including, without limi-
tation, any swap for which the primary
underlying item is a physical com-
modity or the price or any other aspect
of a physical commodity.

[77 FR 55960, Sept. 11, 2012]

§23.502 Portfolio reconciliation.

(a) Swaps with swap dealers or major
swap participants. Bach swap dealer and
major swap participant shall engage in
portfolio reconciliation as follows for
all swaps in which its counterparty is
also a swap dealer or major swap par-
ticipant.

(1) Bach swap dealer or major swap
participant shall agree in writing with
each of its counterparties on the terms
of the portfolio reconciliation.

(2) The portfolio reconciliation may
be performed on a bilateral basis by the
counterparties or by a qualified third
party.

(3) The portfolio reconciliation shall
be performed no less frequently than:

(i) Once each business day for each
swap portfolio that includes 500 or
more swaps;

(ii) Once each week for each swap
portfolio that includes more than 50
but fewer than 500 swaps on any busi-
ness day during any week; and

(iii) Once each calendar quarter for
each swap portfolio that includes no
more than 50 swaps at any time during
the calendar quarter.

(4) Each swap dealer and major swap
participant shall resolve immediately
any discrepancy in a material term of
a swap identified as part of a portfolio
reconciliation or otherwise.

() Each swap dealer and major swap
participant shall establish, maintain,
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and follow written policies and proce-
dures reasonably designed to resolve
any discrepancy in a valuation identi-
fied as part of a portfolio reconcili-
ation or otherwise as soon as possible,
but in any event within five business
days, provided that the swap dealer and
major swap Dparticipant establishes,
maintains, and follows written policies
and procedures reasonably designed to
identify how the swap dealer or major
swap participant will comply with any
variation margin requirements under
section 4s(e) of the Act and regulations
under this part pending resolution of
the discrepancy in valuation. A dif-
ference between the lower valuation
and the higher valuation of less than 10
percent of the higher valuation need
not be deemed a discrepancy.

(b) Swaps with entities other than swap
dealers or major swap participants. Each
swap dealer and major swap partici-
pant shall establish, maintain, and fol-
low written policies and procedures
reasonably designed to ensure that it
engages in portfolio reconciliation as
follows for all swaps in which its
counterparty is neither a swap dealer
nor a major swap participant.

(1) Bach swap dealer or major swap
participant shall agree in writing with
each of its counterparties on the terms
of the portfolio reconciliation, includ-
ing agreement on the selection of any
third-party service provider.

(2) The portfolio reconciliation may
be performed on a bilateral basis by the
counterparties or by one or more third
parties selected by the counterparties
in accordance with paragraph (b)(1) of
this section.

(3) The required policies and proce-
dures shall provide that portfolio rec-
onciliation will be performed no less
frequently than:

(i) Once each calendar quarter for
each swap portfolio that includes more
than 100 swaps at any time during the
calendar quarter; and

(ii) Once annually for each swap port-
folio that includes no more than 100
swaps at any time during the calendar
year.

(4) Bach swap dealer or major swap
participant shall establish, maintain,
and follow written procedures reason-
ably designed to resolve any discrep-
ancies in the material terms or valu-
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ation of each swap identified as part of
a portfolio reconciliation or otherwise
with a counterparty that is neither a
swap dealer nor major swap participant
in a timely fashion. A difference be-
tween the lower valuation and the
higher valuation of less than 10 percent
of the higher valuation need not be
deemed a discrepancy.

(c) Reporting. Each swap dealer and
major swap participant shall promptly
notify the Commission and any appli-
cable prudential regulator, or with re-
gard to swaps defined in section
la(47)(A)(v) of the Act, the Commis-
sion, the Securities and Exchange Com-
mission, and any applicable prudential
regulator, of any swap valuation dis-
pute in excess of $20,000,000 (or its
equivalent in any other currency) if
not resolved within:

(1) Three (3) business days, if the dis-
pute is with a counterparty that is a
swap dealer or major swap participant;
or

(2) Five (5) business days, if the dis-
pute is with a counterparty that is not
a swap dealer or major swap partici-
pant.

(d) Reconciliation of cleared swaps.
Nothing in this section shall apply to a
swap that is cleared by a derivatives
clearing organization.

(e) Recordkeeping. A record of each
swap portfolio reconciliation con-
sistent with §23.202(a)(3)(iii) shall be
maintained in accordance with §23.203.

[77 FR 55960, Sept. 11, 2012]

§23.503 Portfolio compression.

(a) Portfolio compression with swap
dealers and major swap participants—i(1)
Bilateral offset. Each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures for terminating each
fully offsetting swap between a swap
dealer or major swap participant and
another swap dealer or major swap par-
ticipant in a timely fashion, when ap-
propriate.

(2) Bilateral compression. BEach swap
dealer and major swap participant
shall establish, maintain, and follow
written policies and procedures for pe-
riodically engaging in bilateral port-
folio compression exercises, when ap-
propriate, with each counterparty that
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is also a swap dealer or major swap
participant.

(3) Multilateral compression. KEach
swap dealer and major swap partici-
pant shall establish, maintain, and fol-
low written policies and procedures for
periodically engaging in multilateral
portfolio compression exercises, when
appropriate, with each counterparty
that is also a swap dealer or major
swap Dparticipant. Such policies and
procedures shall include:

(i) Policies and procedures for par-
ticipation in all multilateral portfolio
compression exercises required by
Commission regulation or order; and

(ii) Evaluation of multilateral port-
folio compression exercises that are
initiated, offered, or sponsored by any
third party.

(b) Portfolio compression with counter-
parties other than swap dealers and major
swap participants. Each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures for periodically termi-
nating fully offsetting swaps and for
engaging in portfolio compression exer-
cises with respect to swaps in which its
counterparty is an entity other than a
swap dealer or major swap participant,
to the extent requested by any such
counterparty.

(c) Portfolio compression of cleared
swaps. Nothing in this section shall
apply to a swap that is cleared by a de-
rivatives clearing organization.

(d) Recordkeeping. (1) Each swap deal-
er and major swap participant shall
make and maintain a complete and ac-
curate record of each bilateral offset
and each bilateral or multilateral port-
folio compression exercise in which it
participates.

(2) All records required to be main-
tained pursuant to this section shall be
maintained in accordance with §23.203
and shall be made available promptly
upon request to any representative of
the Commission or any applicable pru-
dential regulator, or with regard to
swaps defined in section la(47)(A)(v) of
the Act, to any representative of the
Commission, the Securities and Ex-
change Commission, or any applicable
prudential regulator.

[77 FR 55960, Sept. 11, 2012]

§23.504

§23.504 Swap trading
documentation.

relationship

(a) (1) Applicability. The requirements
of this section shall not apply to:

(i) Swaps executed prior to the date
on which a swap dealer or major swap
participant is required to be in compli-
ance with this section;

(i) Swaps executed on a board of
trade designated as a contract market
under section 5 of the Act or to swaps
executed anonymously on a swap exe-
cution facility under section 5h of the
Act, provided that such swaps are
cleared by a derivatives clearing orga-
nization and all terms of the swaps
conform to the rules of the derivatives
clearing organization and §39.12(b)(6) of
this chapter; and

(iii) Swaps cleared by a derivatives
clearing organization.

(2) Policies and procedures. Each swap
dealer and major swap participant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that the swap
dealer or major swap participant exe-
cutes written swap trading relationship
documentation with its counterparty
that complies with the requirements of
this section. The policies and proce-
dures shall be approved in writing by
senior management of the swap dealer
and major swap participant, and a
record of the approval shall be re-
tained. Other than confirmations of
swap transactions under §23.501, the
swap trading relationship documenta-
tion shall be executed prior to or con-
temporaneously with entering into a
swap transaction with any
counterparty.

(b) Swap trading relationship docu-
mentation. (1) The swap trading rela-
tionship documentation shall be in
writing and shall include all terms gov-
erning the trading relationship be-
tween the swap dealer or major swap
participant and its counterparty, in-
cluding, without limitation, terms ad-
dressing payment obligations, netting
of payments, events of default or other
termination events, calculation and
netting of obligations upon termi-
nation, transfer of rights and obliga-
tions, governing law, valuation, and
dispute resolution.
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(2) The swap trading relationship
documentation shall include all con-
firmations of swap transactions under
§23.501.

(3) The swap trading relationship
documentation shall include credit
support arrangements, which shall con-
tain, in accordance with applicable re-
quirements under Commission regula-
tions or regulations adopted by pruden-
tial regulators and without limitation,
the following:

(i) Initial and variation margin re-
quirements, if any;

(ii) Types of assets that may be used
as margin and asset valuation haircuts,
if any;

(iii) Investment and rehypothecation
terms for assets used as margin for
uncleared swaps, if any; and

(iv) Custodial arrangements for mar-
gin assets, including whether margin
assets are to be segregated with an
independent third party, in accordance
with §23.701(e), if any.

(4) (i) The swap trading relationship
documentation between swap dealers,
between major swap participants, be-
tween a swap dealer and major swap
participant, between a swap dealer or
major swap participant and a financial
entity, and, if requested by any other
counterparty, between a swap dealer or
major swap participant and such
counterparty, shall include written
documentation in which the parties
agree on the process, which may in-
clude any agreed upon methods, proce-
dures, rules, and inputs, for deter-
mining the value of each swap at any
time from execution to the termi-
nation, maturity, or expiration of such
swap for the purposes of complying
with the margin requirements under
section 4s(e) of the Act and regulations
under this part, and the risk manage-
ment requirements under section 4s(j)
of the Act and regulations under this
part. To the maximum extent prac-
ticable, the valuation of each swap
shall be based on recently-executed
transactions, valuations provided by
independent third parties, or other ob-
jective criteria.

(ii) Such documentation shall include
either:

(A) Alternative methods for deter-
mining the value of the swap for the
purposes of complying with this para-
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graph in the event of the unavailability
or other failure of any input required
to value the swap for such purposes; or

(B) A valuation dispute resolution
process by which the value of the swap
shall be determined for the purposes of
complying with this paragraph (b)(4).

(iii) A swap dealer or major swap par-
ticipant is not required to disclose to
the counterparty confidential, propri-
etary information about any model it
may use to value a swap.

(iv) The parties may agree on
changes or procedures for modifying or
amending the documentation required
by this paragraph at any time.

(6) The swap trading relationship
documentation of a swap dealer or
major swap participant shall include
the following:

(i) A statement of whether the swap
dealer or major swap participant is an
insured depository institution (as de-
fined in 12 U.S.C. 1813) or a financial
company (as defined in section
201(a)(11) of the Dodd-Frank Act, 12
U.S.C. 5381(a)(11));

(ii) A statement of whether the
counterparty is an insured depository
institution or financial company;

(iii) A statement that in the event ei-
ther the swap dealer or major swap
participant or its counterparty is a
covered financial company (as defined
in section 201(a)(8) of the Dodd-Frank
Wall Street Reform and Consumer Pro-
tection Act, 12 U.S.C. 5381(a)(8)) or an
insured depository institution for
which the Federal Deposit Insurance
Corporation (FDIC) has been appointed
as a receiver (the ‘‘covered party’’),
certain limitations under Title II of
the Dodd-Frank Act or the Federal De-
posit Insurance Act may apply to the
right of the non-covered party to ter-
minate, liquidate, or net any swap by
reason of the appointment of the FDIC
as receiver, notwithstanding the agree-
ment of the parties in the swap trading
relationship documentation, and that
the FDIC may have certain rights to
transfer swaps of the covered party
under section 210(c)(9)(A) of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act, 12 TU.S.C.
5390(c)(9)(A), or 12 U.S.C. 1821(e)(9)(A);
and

(iv) An agreement between the swap
dealer or major swap participant and
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its counterparty to provide notice if ei-
ther it or its counterparty becomes or
ceases to be an insured depository in-
stitution or a financial company.

(6) The swap trading relationship
documentation of each swap dealer and
major swap participant shall contain a
notice that, upon acceptance of a swap
by a derivatives clearing organization:

(i) The original swap is extinguished;

(ii) The original swap is replaced by
equal and opposite swaps with the de-
rivatives clearing organization; and

(iii) All terms of the swap shall con-
form to the product specifications of
the cleared swap established under the
derivatives clearing organization’s
rules.

(c) Audit of swap trading relationship
documentation. Each swap dealer and
major swap participant shall have an
independent internal or external audi-
tor conduct periodic audits sufficient
to identify any material weakness in
its documentation policies and proce-
dures required by this section and
Commission regulations. A record of
the results of each audit shall be re-
tained.

(d) Recordkeeping. Each swap dealer
and major swap participant shall main-
tain all documents required to be cre-
ated pursuant to this section in accord-
ance with §23.203 and shall make them
available promptly upon request to any
representative of the Commission or
any applicable prudential regulator, or
with regard to swaps defined in section
1a(47)(A)(v) of the Act, to any rep-
resentative of the Commission, the Se-
curities and Exchange Commission, or
any applicable prudential regulator.

[77 FR 55960, Sept. 11, 2012]

§23.505 End user
mentation.

exception docu-

(a) For swaps excepted from a manda-
tory clearing requirement. Each swap
dealer and major swap participant
shall obtain documentation sufficient
to provide a reasonable basis on which
to believe that its counterparty meets
the statutory conditions required for
an exception from a mandatory clear-
ing requirement, as defined in section
2h(7) of the Act and §50.50 of this chap-
ter. Such documentation shall include:

(1) The identity of the counterparty;

§23.506

(2) That the counterparty has elected
not to clear a particular swap under
section 2h(7) of the Act and §50.50 of
this chapter;

(3) That the counterparty is a non-fi-
nancial entity, as defined in section
2h(7)(C) of the Act;

(4) That the counterparty is hedging
or mitigating a commercial risk; and

(5) That the counterparty generally
meets its financial obligations associ-
ated with non-cleared swaps. Provided,
that a swap dealer or major swap par-
ticipant need not obtain documenta-
tion of paragraphs (a)(3), (4), or (5) of
this section if it obtains documenta-
tion that its counterparty has reported
the information listed in
§50.50(b)(1)(iii) in accordance with
§50.50(b)(2) of this chapter.

(b) Recordkeeping. Each swap dealer
and major swap participant shall main-
tain all documents required to be ob-
tained pursuant to this section in ac-
cordance with §23.203 and shall make
them available promptly upon request
to any representative of the Commis-
sion or any applicable prudential regu-
lator, or with regard to swaps defined
in section 1a(47)(A)(v) of the Act, to
any representative of the Commission,
the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator.

[77 FR 55960, Sep. 11, 2012, as amended at 78
FR 21046, Apr. 9, 2013]

§23.506 Swap processing and clearing.

(a) Swap processing. (1) Each swap
dealer and major swap participant
shall ensure that it has the capacity to
route swap transactions not executed
on a swap execution facility or des-
ignated contract market to a deriva-
tives clearing organization in a manner
acceptable to the derivatives clearing
organization for the purposes of clear-
ing; and

(2) Each swap dealer and major swap
participant shall coordinate with each
derivatives clearing organization to
which the swap dealer, major swap par-
ticipant, or its clearing member sub-
mits transactions for clearing, to fa-
cilitate prompt and efficient swap
transaction processing in accordance
with the requirements of §39.12(b)(7) of
this chapter.
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(b) Swap clearing. With respect to
each swap that is not executed on a
swap execution facility or a designated
contract market, each swap dealer and
major swap participant shall:

(1) If such swap is subject to a man-
datory clearing requirement pursuant
to section 2(h)(1) of the Act and an ex-
ception pursuant to 2(h)(7) is not appli-
cable, submit such swap for clearing to
a derivatives clearing organization as
soon as technologically practicable
after execution of the swap, but no
later than the close of business on the
day of execution; or

(2) If such swap is not subject to a
mandatory clearing requirement pursu-
ant to section 2(h)(1) of the Act but is
accepted for clearing by any deriva-
tives clearing organization and the
swap dealer or major swap participant
and its counterparty agree that such
swap will be submitted for clearing,
submit such swap for clearing not later
than the next business day after execu-
tion of the swap, or the agreement to
clear, if later than execution.

Subpart J—Duties of Swap Dealers
and Major Swap Participants

SOURCE: 77 FR 20205, Apr. 3, 2012, unless
otherwise noted.

§23.600 Risk Management Program for
swap dealers and major swap par-
ticipants.

(a) Definitions. For purposes of sub-
part J, the following terms shall be de-
fined as provided.

(1) Affiliate. This term means, with re-
spect to any person, a person control-
ling, controlled by, or under common
control with, such person.

(2) Business trading unit. This term
means any department, division, group,
or personnel of a swap dealer or major
swap participant or any of its affili-
ates, whether or not identified as such,
that performs, or personnel exercising
direct supervisory authority over the
performance of any pricing (excluding
price verification for risk management

purposes), trading, sales, marketing,
advertising, solicitation, structuring,
or brokerage activities on behalf of a
registrant.

(3) Clearing unit. This term means any
department, division, group, or per-

17 CFR Ch. | (4-1-14 Edition)

sonnel of a registrant or any of its af-
filiates, whether or not identified as
such, that performs, or personnel exer-
cising direct supervisory authority
over the performance of any propri-
etary or customer clearing activities
on behalf of a registrant.

(4) Governing body. This term means:

(1) A board of directors;

(2) A body performing a function
similar to a board of directors;

(3) Any committee of a board or
body; or

(4) The chief executive officer of a
registrant, or any such board, body,
committee, or officer of a division of a
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division.

(5) Prudential regulator. This term has
the same meaning as section 1la(39) of
the Commodity Exchange Act and in-
cludes the Board of Governors of the
Federal Reserve System, the Office of
the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
the Farm Credit Association, and the
Federal Housing Finance Agency, as
applicable to the swap dealer or major
swap participant.

(6) Senior management. This term
means, with respect to a registrant, any
officer or officers specifically granted
the authority and responsibility to ful-
fill the requirements of senior manage-
ment by the registrant’s governing
body.

(7 Swaps activities. This term means,
with respect to a registrant, such reg-
istrant’s activities related to swaps
and any product used to hedge such
swaps, including, but not limited to,
futures, options, other swaps or secu-
rity-based swaps, debt or equity securi-
ties, foreign currency, physical com-
modities, and other derivatives.

(b) Risk management program—(1) Pur-
pose. Each swap dealer and major swap
participant shall establish, document,
maintain, and enforce a system of risk
management policies and procedures
designed to monitor and manage the
risks associated with the swaps activi-
ties of the swap dealer or major swap
participant. For purposes of this regu-
lation, such policies and procedures
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shall be referred to collectively as a
“Risk Management Program.”’

(2) Written policies and procedures.
Each swap dealer and major swap par-
ticipant shall maintain written poli-
cies and procedures that describe the
Risk Management Program of the swap
dealer or major swap participant.

(3) Approval by governing body. The
Risk Management Program and the
written risk management policies and
procedures shall be approved, in writ-
ing, by the governing body of the swap
dealer or major swap participant.

(4) Furnishing to the Commission. Each
swap dealer and major swap partici-
pant shall furnish a copy of its written
risk management policies and proce-
dures to the Commission, or to a fu-
tures association registered under sec-
tion 17 of the Act, if directed by the
Commission, upon application for reg-
istration and thereafter upon request.

(6) Risk management unit. As part of
its Risk Management Program, each
swap dealer and major swap partici-
pant shall establish and maintain a
risk management unit with sufficient
authority; qualified personnel; and fi-
nancial, operational, and other re-
sources to carry out the risk manage-
ment program established pursuant to
this regulation. The risk management
unit shall report directly to senior
management and shall be independent
from the business trading unit.

(c) Elements of the Risk Management
Program. The Risk Management Pro-
gram of each swap dealer and major
swap participant shall include, at a
minimum, the following elements:

(1) Identification of risks and risk toler-
ance limits. (i) The Risk Management
Program should take into account
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement,
and any other applicable risks together
with a description of the risk tolerance
limits set by the swap dealer or major
swap participant and the underlying
methodology in written policies and
procedures. The risk tolerance limits
shall be reviewed and approved quar-
terly by senior management and annu-
ally by the governing body. Exceptions
to risk tolerance limits shall be subject
to written policies and procedures.

(ii) The Risk Management Program
shall take into account risks posed by
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affiliates and the Risk Management
Program shall be integrated into risk
management at the consolidated entity
level.

(iii) The Risk Management Program
shall include policies and procedures
for detecting breaches of risk tolerance
limits set by the swap dealer or major
swap participant, and alerting super-
visors within the risk management
unit and senior management, as appro-
priate.

(2) Periodic Risk Exposure Reports. (i)
The risk management unit of each
swap dealer and major swap partici-
pant shall provide to senior manage-
ment and to its governing body quar-
terly written reports setting forth the
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement,
and any other applicable risk exposures
of the swap dealer or major swap par-
ticipant; any recommended or com-
pleted changes to the Risk Manage-
ment Program; the recommended time
frame for implementing recommended
changes; and the status of any incom-
plete implementation of previously
recommended changes to the Risk
Management Program. For purposes of
this regulation, such reports shall be
referred to as ‘“‘Risk Exposure Re-
ports.” The Risk Exposure Reports also
shall be provided to the senior manage-
ment and the governing body imme-
diately upon detection of any material
change in the risk exposure of the swap
dealer or major swap participant.

(ii) Furnishing to the Commission. Each
swap dealer and major swap partici-
pant shall furnish copies of its Risk Ex-
posure Reports to the Commission
within five (5) business days of pro-
viding such reports to its senior man-
agement.

(3) New product policy. The Risk Man-
agement Program of each swap dealer
and major swap participant shall in-
clude a new product policy that is de-
signed to identify and take into ac-
count the risks of any new product
prior to engaging in transactions in-
volving the new product. The new prod-
uct policy should include the following
elements:

(i) Consideration of the type of
counterparty with which the new prod-
uct will be transacted; the product’s
characteristics and economic function;
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and whether the product requires a
novel pricing methodology or presents
novel legal and regulatory issues.

(ii) Identification and analysis of all
relevant risks associated with the new
product and how they will be managed.
The risk analysis should include an as-
sessment, if relevant, of any product,
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement,
and any other risks associated with the
new product. Product risk characteris-
tics may include, if relevant, vola-
tility, non-linear price characteristics,
jump-to-default risk, and any correla-
tion between the value of the product
and the counterparty’s creditworthi-
ness.

(iii) An assessment, signed by a su-
pervisor in the risk management unit,
as to whether the new product would
materially alter the overall entity-
wide risk profile of the swap dealer or
major swap participant. If the new
product would materially alter the
overall risk profile of the swap dealer
or major swap participant, the new
product must be pre-approved by the
governing body before any transactions
are effectuated.

(iv) A requirement that the risk man-
agement unit review the risk analysis
to identify any mnecessary modifica-
tions to the Risk Management Pro-
gram and implement such modifica-
tions prior to engaging in transactions
involving the new product.

(v) Notwithstanding the foregoing, a
swap dealer’s or major swap partici-
pant’s new product policy may include
provisions permitting limited prelimi-
nary approval of new products—

(A) At a risk level that would not be
material to the swap dealer or major
swap participant; and

(B) Solely in order to provide the
swap dealer or major swap participant
with the opportunity to facilitate de-
velopment of appropriate operational
and risk management processes for
such product.

(4) Specific risk management consider-
ations. The Risk Management Program
of each swap dealer and major swap
participant shall include, but not be
limited to, policies and procedures nec-
essary to monitor and manage the fol-
lowing risks:
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(i) Market risk. Market risk policies
and procedures shall take into account,
among other things:

(A) Daily measurement of market ex-
posure, including exposure due to
unique product characteristics, vola-
tility of prices, basis and correlation
risks, leverage, sensitivity of option
positions, and position concentration,
to comply with market risk tolerance
limits;

(B) Timely and reliable valuation
data derived from, or verified by,
sources that are independent of the
business trading unit, and if derived
from pricing models, that the models
have been independently validated by
qualified, independent external or in-
ternal persons; and

(C) Periodic reconciliation of profits
and losses resulting from valuations
with the general ledger.

(ii) Credit risk. Credit risk policies
and procedures shall take into account,
among other things:

(A) Daily measurement of overall
credit exposure to comply with
counterparty credit limits;

(B) Monitoring and reporting of vio-
lations of counterparty credit limits
performed by personnel that are inde-
pendent of the business trading unit;
and

(C) Regular valuation of collateral
used to cover credit exposures and safe-
guarding of collateral to prevent loss,
disposal, rehypothecation, or use un-
less appropriately authorized.

(iii) Liquidity risk. Liquidity risk poli-
cies and procedures shall take into ac-
count, among other things:

(A) Daily measurement of liquidity
needs;

(B) Assessing procedures to liquidate
all non-cash collateral in a timely
manner and without significant effect
on price; and

(C) Application of appropriate collat-
eral haircuts that accurately reflect
market and credit risk.

(iv) Foreign currency vrisk. Foreign
currency risk policies and procedures
shall take into account, among other
things:

(A) Daily measurement of the
amount of capital exposed to fluctua-
tions in the value of foreign currency
to comply with applicable limits; and
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(B) Establishment of safeguards
against adverse currency fluctuations.

(v) Legal risk. Legal risk policies and
procedures shall take into account,
among other things:

(A) Determinations that transactions
and netting arrangements entered into
have a sound legal basis; and

(B) Establishment of documentation
tracking procedures designed to ensure
the completeness of relevant docu-
mentation and to resolve any docu-
mentation exceptions on a timely
basis.

(vi) Operational risk. Operational risk
policies and procedures shall take into
account, among other things:

(A) Secure and reliable operating and
information systems with adequate,
scalable capacity, and independence
from the business trading unit;

(B) Safeguards to detect, identify,
and promptly correct deficiencies in
operating and information systems;
and

(C) Reconciliation of all data and in-
formation in operating and informa-
tion systems.

(vii) Settlement risk. Settlement risk
policies and procedures shall take into
account, among other things:

(A) Establishment of standard settle-
ment instructions with each
counterparty;

(B) Procedures to track outstanding
settlement items and aging informa-
tion in all accounts, including nostro
and suspense accounts; and

(C) Procedures to ensure timely pay-
ments to counterparties and to resolve
any late payments.

(5) Use of central counterparties. Each
swap dealer and major swap partici-
pant shall establish policies and proce-
dures relating to its use of central
counterparties. Such policies and pro-
cedures shall:

(i) Require the wuse of central
counterparties where clearing is re-
quired pursuant to Commission regula-
tion or order, unless the counterparty
has properly invoked a clearing exemp-
tion under Commission regulations;

(ii) Set forth the conditions for the
voluntary use of central counterparties
for clearing when available as a means
of mitigating counterparty credit risk;
and
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(iii) Require diligent investigation
into the adequacy of the financial re-
sources and risk management proce-
dures of any central counterparty
through which the swap dealer or
major swap participant clears.

(6) Compliance with margin and capital
requirements. Kach swap dealer and
major swap participant shall satisfy all
capital and margin requirements estab-
lished by the Commission or prudential
regulator, as applicable.

() Monitoring of compliance with Risk
Management Program. Each swap dealer
and major swap participant shall estab-
lish policies and procedures to detect
violations of the Risk Management
Program; to encourage employees to
report such violations to senior man-
agement, without fear of retaliation;
and to take specified disciplinary ac-
tion against employees who violate the
Risk Management Program.

(d) Business trading unit. Each swap
dealer and major swap Dparticipant
shall establish policies and procedures
that, at a minimum:

(1) Require all trading policies be ap-
proved by the governing body of the
swap dealer or major swap participant;

(2) Require that traders execute
transactions only with counterparties
for whom credit limits have been es-
tablished;

(3) Provide specific quantitative or
qualitative limits for traders and per-
sonnel able to commit the capital of
the swap dealer or major swap partici-
pant;

(4) Monitor each trader throughout
the trading day to prevent the trader
from exceeding any limit to which the
trader is subject, or from otherwise in-
curring unauthorized risk;

(5) Require each trader to follow es-
tablished policies and procedures for
executing and confirming all trans-
actions;

(6) Establish means to detect unau-
thorized trading activities or any other
violation of policies and procedures;

(7) Ensure that all trade discrep-
ancies are documented and, other than
immaterial, clerical errors, are
brought to the immediate attention of
management of the business trading
unit;
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(8) Ensure that broker statements
and payments to brokers are periodi-
cally audited by persons independent of
the business trading unit;

(9) Ensure that use of trading pro-
grams is subject to policies and proce-
dures governing the use, supervision,
maintenance, testing, and inspection of
the program; and

(10) Require the separation of per-
sonnel in the business trading unit
from personnel in the risk management
unit.

(e) Review and testing. (1) Risk Man-
agement Programs shall be reviewed
and tested on at least an annual basis,
or upon any material change in the
business of the swap dealer or major
swap Dparticipant that is reasonably
likely to alter the risk profile of the
swap dealer or major swap participant.

(2) The annual reviews of the Risk
Management Program shall include an
analysis of adherence to, and the effec-
tiveness of, the risk management poli-
cies and procedures, and any rec-
ommendations for modifications to the
Risk Management Program. The an-
nual testing shall be performed by
qualified internal audit staff that are
independent of the business trading
unit being audited or by a qualified
third party audit service reporting to
staff that are independent of the busi-
ness trading unit. The results of the
quarterly reviews of the Risk Manage-
ment Program shall be promptly re-
ported to and reviewed by, the chief
compliance officer, senior manage-
ment, and governing body of the swap
dealer or major swap participant.

(3) Each swap dealer and major swap
participant shall document all internal
and external reviews and testing of its
Risk Management Program and writ-
ten risk management policies and pro-
cedures including the date of the re-
view or test; the results; any defi-
ciencies identified; the corrective ac-
tion taken; and the date that correc-
tive action was taken. Such docu-
mentation shall be provided to Com-
mission staff, upon request.

(f) Distribution of risk management
policies and procedures. The Risk Man-
agement Program shall include proce-
dures for the timely distribution of its
written risk management policies and
procedures to relevant supervisory per-
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sonnel. Each swap dealer and major
swap participant shall maintain
records of the persons to whom the risk
management policies and procedures
were distributed and when they were
distributed.

(g) Recordkeeping. (1) Each swap deal-
er and major swap participant shall
maintain copies of all written approv-
als required by this section.

(2) All records or reports that a swap
dealer or major swap participant is re-
quired to maintain pursuant to this
regulation shall be maintained in ac-
cordance with Commission Regulation
§1.31 and shall be made available
promptly upon request to representa-
tives of the Commission and to rep-
resentatives of applicable prudential
regulators.

§23.601 Monitoring of position limits.

(a) Each swap dealer and major swap
participant shall establish and enforce
written policies and procedures that
are reasonably designed to monitor for
and prevent violations of applicable po-
sition limits established by the Com-
mission, a designated contract market,
or a swap execution facility, and to
monitor for and prevent improper reli-
ance upon any exemptions or exclu-
sions from such position limits. For
purposes of this regulation, such poli-
cies and procedures shall be referred to
as ‘“‘Position Limit Procedures.” The
Position Limit Procedures shall be in-
corporated into the Risk Management
Program of the swap dealer or major
swap participant.

(b) For purposes of the Position
Limit Procedures, each swap dealer
and major swap participant shall con-
vert all swap positions into equivalent
futures positions using the method-
ology set forth in Commission regula-
tions.

(c) BEach swap dealer and major swap
participant shall provide training to all
relevant personnel on applicable posi-
tion limits on an annual basis and shall
promptly notify personnel upon any
change to applicable position limits.
Each swap dealer and major swap par-
ticipant shall maintain records of such
training and notifications including
the substance of the training, the iden-
tity of those receiving training, and
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the identity of those notified of
changes to applicable position limits.

(d) Each swap dealer and major swap
participant shall diligently monitor its
trading activities and diligently super-
vise the actions of its partners, offi-
cers, employees, and agents to ensure
compliance with the Position Limit
Procedures of the swap dealer or major
swap participant.

(e) The Position Limit Procedures of
each swap dealer and major swap par-
ticipant shall implement an early
warning system designed to detect and
alert its senior management when posi-
tion limits are in danger of being
breached (such as when trading has
reached a percentage threshold of the
applicable position limit, and when po-
sition limits have been exceeded). Any
detected violation of applicable posi-
tion limits shall be reported promptly
to the firm’s governing body. Any de-
tected violation of applicable position
limits, other than on-exchange viola-
tions reported to the Commission by a
designated contract market or a swap
execution facility, shall be reported
promptly to the Commission. Each
swap dealer and major swap partici-
pant shall maintain a record of any
early warning received, any position
limit violation detected, any action
taken as a result of either, and the
date action was taken.

(f) Each swap dealer and major swap
participant that transacts in instru-
ments for which position limits have
been established by the Commission, a
designated contract market, or a swap
execution facility shall test its Posi-
tion Limit Procedures for adequacy
and effectiveness at least once each
calendar quarter and maintain records
of such tests; the results thereof; any
action that is taken as a result thereof
including, without limitation, any rec-
ommendations for modifications to the
firm’s Position Limit Procedures; and
the date action was taken.

(g) Each swap dealer and major swap
participant shall document its compli-
ance with applicable position limits es-
tablished by the Commission, a des-
ignated contract market, or a swap
execution facility in a written report
on a quarterly basis. Such report shall
be promptly reported to and reviewed
by the chief compliance officer, senior
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management, and governing body of
the swap dealer or major swap partici-
pant, and shall include, without limita-
tion, a list of all early warnings re-
ceived, all position limit violations,
the action taken in response, the re-
sults of the quarterly position limit
testing required by this regulation, any
deficiencies in the Position Limit Pro-
cedures, the status of any pending
amendments to the Position Limit
Procedures, and any action taken to
amend the Position Limit Procedures
to ensure compliance with all applica-
ble position limits. Each swap dealer
and major swap participant shall re-
tain a copy of this report.

(h) On an annual basis, each swap
dealer and major swap participant
shall audit its Position Limit Proce-
dures as part of the audit of its Risk
Management Program required by
Commission regulations.

(i) All records required to be main-
tained pursuant to these regulations
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators.

§23.602 Diligent supervision.

(a) Supervision. Each swap dealer and
major swap participant shall establish
and maintain a system to supervise,
and shall diligently supervise, all ac-
tivities relating to its business per-
formed by its partners, members, offi-
cers, employees, and agents (or persons
occupying a similar status or per-
forming a similar function). Such sys-
tem shall be reasonably designed to
achieve compliance with the require-
ments of the Commodity Exchange Act
and Commission regulations.

(b) Supervisory System. Such super-
visory system shall provide, at a min-
imum, for the following:

(1) The designation, where applicable,
of at least one person with authority to
carry out the supervisory responsibil-
ities of the swap dealer or major swap
participant for all activities relating to
its business as a swap dealer or major
swap participant.

(2) The use of reasonable efforts to
determine that all supervisors are
qualified and meet such standards of
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training, experience, competence, and
such other qualification standards as
the Commission finds necessary or ap-
propriate.

§23.603 Business continuity and dis-
aster recovery.

(a) Business continuity and disaster re-
covery plan required. Each swap dealer
and major swap participant shall estab-
lish and maintain a written business
continuity and disaster recovery plan
that outlines the procedures to be fol-
lowed in the event of an emergency or
other disruption of its normal business
activities. The business continuity and
disaster recovery plan shall be designed
to enable the swap dealer or major
swap participant to continue or to re-
sume any operations by the next busi-
ness day with minimal disturbance to
its counterparties and the market, and
to recover all documentation and data
required to be maintained by applica-
ble law and regulation.

(b) Essential components. The business
continuity and disaster recovery plan
of a swap dealer or major swap partici-
pant shall include the following compo-
nents:

(1) Identification of the documents,
data, facilities, infrastructure, per-
sonnel and competencies essential to
the continued operations of the swap
dealer or major swap participant and
to fulfill the obligations of the swap
dealer or major swap participant.

(2) Identification of the supervisory
personnel responsible for implementing
each aspect of the business continuity
and disaster recovery plan and the
emergency contacts required to be pro-
vided pursuant to this regulation.

(3) A plan to communicate with the
following persons in the event of an
emergency or other disruption, to the
extent applicable to the operations of
the swap dealer or major swap partici-
pant: employees; counterparties; swap
data repositories; execution facilities;
trading facilities; clearing facilities;
regulatory authorities; data, commu-
nications and infrastructure providers
and other vendors; disaster recovery
specialists and other persons essential
to the recovery of documentation and
data, the resumption of operations, and
compliance with the Commodity Ex-
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change Act and Commission regula-
tions.

(4) Procedures for, and the mainte-
nance of, back-up facilities, systems,
infrastructure, alternative staffing and
other resources to achieve the timely
recovery of data and documentation
and to resume operations as soon as
reasonably possible and generally with-
in the next business day.

(5) Maintenance of back-up facilities,
systems, infrastructure and alternative
staffing arrangements in one or more
areas that are geographically separate
from the swap dealer’s or major swap
participant’s primary facilities, sys-
tems, infrastructure and personnel
(which may include contractual ar-
rangements for the use of facilities,
systems and infrastructure provided by
third parties).

(6) Back-up or copying, with suffi-
cient frequency, of documents and data
essential to the operations of the swap
dealer or major swap participant or to
fulfill the regulatory obligations of the
swap dealer or major swap participant
and storing the information off-site in
either hard-copy or electronic format.

(7) Identification of potential busi-
ness interruptions encountered by
third parties that are necessary to the
continued operations of the swap deal-
er or major swap participant and a plan
to minimize the impact of such disrup-
tions.

(c) Distribution to employees. Each
swap dealer and major swap partici-
pant shall distribute a copy of its busi-
ness continuity and disaster recovery
plan to relevant employees and
promptly provide any significant revi-
sion thereto. Each swap dealer and
major swap participant shall maintain
copies of the business continuity and
disaster recovery plan at one or more
accessible off-site locations. Each swap
dealer and major swap participant
shall train relevant employees on ap-
plicable components of the business
continuity and disaster recovery plan.

(d) Commission notification. Each swap
dealer and major swap Dparticipant
shall promptly notify the Commission
of any emergency or other disruption
that may affect the ability of the swap
dealer or major swap participant to ful-
fill its regulatory obligations or would
have a significant adverse effect on the
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swap dealer or major swap participant,
its counterparties, or the market.

(e) Emergency contacts. BEach swap
dealer and major swap participant
shall provide to the Commission the
name and contact information of two
employees who the Commission can
contact in the event of an emergency
or other disruption. The individuals
identified shall be authorized to make
key decisions on behalf of the swap
dealer or major swap participant and
have knowledge of the firm’s business
continuity and disaster recovery plan.
The swap dealer or major swap partici-
pant shall provide the Commission
with any updates to this information
promptly.

(f) Review and modification. A member
of the senior management of each swap
dealer and major swap participant
shall review the business continuity
and disaster recovery plan annually or
upon any material change to the busi-
ness. Any deficiencies found or correc-
tive action taken shall be documented.

(g) Testing and audit. Each business
continuity and disaster recovery plan
shall be tested annually by qualified,
independent internal personnel or a
qualified third party service. The date
the testing was performed shall be doc-
umented, together with the nature and
scope of the testing, any deficiencies
found, any corrective action taken, and
the date that corrective action was
taken. Hach business continuity and
disaster recovery plan shall be audited
at least once every three years by a
qualified third party service. The date
the audit was performed shall be docu-
mented, together with the nature and
scope of the audit, any deficiencies
found, any corrective action taken, and
the date that corrective action was
taken.

(h) Business continuity and disaster re-
covery plans required by other regulatory
authorities. A swap dealer or major
swap participant shall comply with the
requirements of this regulation in addi-
tion to any business continuity and
disaster recovery requirements that
are imposed upon the swap dealer or
major swap participant by its pruden-
tial regulator or any other regulatory
or self-regulatory authority.

(1) Recordkeeping. The business con-
tinuity and disaster recovery plan of
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the swap dealer and major swap partic-
ipant and all other records required to
be maintained pursuant to this section
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators.

§23.604 [Reserved]

§23.605 Conflicts of interest policies
and procedures.

(a) Definitions. For purposes of this
section, the following terms shall be
defined as provided.

(1) Affiliate. This term means, with re-
spect to any person, a person control-
ling, controlled by, or under common
control with, such person.

(2) Business trading unit. This term
means any department, division, group,
or personnel of a swap dealer or major
swap participant or any of its affili-
ates, whether or not identified as such,
that performs, or personnel exercising
direct supervisory authority over the
performance of, any pricing (excluding
price verification for risk management
purposes), trading, sales, marketing,
advertising, solicitation, structuring,
or brokerage activities on behalf of a
swap dealer or major swap participant
or any of its affiliates.

(3) Clearing unit. This term means any
department, division, group, or per-
sonnel of a swap dealer or major swap
participant or any of its affiliates,
whether or not identified as such, that
performs, or personnel exercising di-
rect supervisory authority over the
performance of, any proprietary or cus-
tomer clearing activities on behalf of a
swap dealer or major swap participant
or any of its affiliates.

(4) Derivative. This term means:

(i) A contract for the purchase or sale
of a commodity for future delivery;

(ii) A security futures product;

(iii) A swap;

(iv) Any agreement, contract, or
transaction described in section
2(c)(2)(C)(1) or section 2(c)(2)(D)({1) of
the Act;

(v) Any commodity option authorized
under section 4c of the Act; and

(vi) Any leverage transaction author-
ized under section 19 of the Act.
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(5) Non-research personnel. This term
means any employee of the business
trading unit or clearing unit, or any
other employee of the swap dealer or
major swap participant, other than an
employee performing a legal or compli-
ance function, who is not directly re-
sponsible for, or otherwise not involved
in, research or analysis intended for in-
clusion in a research report.

(6) Public appearance. This term means
any participation in a conference call,
seminar, forum (including an inter-
active electronic forum) or other pub-
lic speaking activity before 15 or more
persons (individuals or entities), or
interview or appearance before one or
more representatives of the media,
radio, television or print media, or the
writing of a print media article, in
which a research analyst makes a rec-
ommendation or offers an opinion con-
cerning a derivatives transaction. This
term does not include a password-pro-
tected Webcast, conference call or
similar event with 15 or more existing
customers, provided that all of the
event participants previously received
the most current research report or
other documentation that contains the
required applicable disclosures, and
that the research analyst appearing at
the event corrects and updates during
the public appearance any disclosures
in the research report that are inac-
curate, misleading, or no longer appli-
cable.

() Research analyst. This term means
the employee of a swap dealer or major
swap participant who is primarily re-
sponsible for, and any employee who
reports directly or indirectly to such
research analyst in connection with,
preparation of the substance of a re-
search report relating to any deriva-
tive, whether or not any such person
has the job title of ‘‘research analyst.”

(8) Research department. This term
means any department or division that
is principally responsible for preparing
the substance of a research report re-
lating to any derivative on behalf of a
swap dealer or major swap participant,
including a department or division con-
tained in an affiliate of a swap dealer
or major swap participant.

(9) Research report. This term means
any written communication (including
electronic) that includes an analysis of

17 CFR Ch. | (4-1-14 Edition)

the price or market for any derivative,
and that provides information reason-
ably sufficient upon which to base a de-
cision to enter into a derivatives trans-
action. This term does not include:

(i) Communications distributed to
fewer than 15 persons;

(ii) Commentaries on economic, po-
litical, or market conditions;

(iii) Statistical summaries of mul-
tiple companies’ financial data, includ-
ing listings of current ratings;

(iv) Periodic reports or other commu-
nications prepared for investment com-
pany shareholders or commodity pool
participants that discuss individual de-
rivatives positions in the context of a
fund’s past performance or the basis for
previously-made discretionary deci-
sions;

(v) Any communications generated
by an employee of the business trading
unit that is conveyed as a solicitation
for entering into a derivatives trans-
action, and is conspicuously identified
as such; and

(vi) Internal communications that
are not given to current or prospective
customers.

(b) Policies and procedures. Each swap
dealer and major swap participant sub-
ject to this rule must adopt and imple-
ment written policies and procedures
reasonably designed to ensure that the
swap dealer or major swap participant
and its employees comply with the pro-
visions of this rule.

(c) Research analysts and research re-
ports—(1) Restrictions on relationship
with research department. (i) Non-re-
search personnel shall not direct a re-
search analyst’s decision to publish a
research report of the swap dealer or
major swap participant, and non-re-
search personnel shall not direct the
views and opinions expressed in a re-
search report of the swap dealer or
major swap participant.

(ii) No research analyst may be sub-
ject to the supervision or control of
any employee of the swap dealer’s or
major swap participant’s business trad-
ing unit or clearing unit, and no em-
ployee of the business trading unit or
clearing unit may have any influence
or control over the evaluation or com-
pensation of a research analyst.

(iii) Except as provided in paragraph
(¢)(1)(iv) of this section, non-research
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personnel, other than the board of di-
rectors and any committee thereof,
shall not review or approve a research
report of the swap dealer or major swap
participant before its publication.

(iv) Non-research personnel may re-
view a research report before its publi-
cation as necessary only to verify the
factual accuracy of information in the
research report, to provide for non-sub-
stantive editing, to format the layout
or style of the research report, or to
identify any potential conflicts of in-
terest, provided that:

(A) Any written communication be-
tween non-research personnel and re-
search department personnel con-
cerning the content of a research re-
port must be made either through au-
thorized legal or compliance personnel
of the swap dealer or major swap par-
ticipant or in a transmission copied to
such personnel; and

(B) Any oral communication between
non-research personnel and research
department personnel concerning the
content of a research report must be
documented and made either through
authorized legal or compliance per-
sonnel acting as an intermediary or in
a conversation conducted in the pres-
ence of such personnel.

(2) Restrictions on communications.
Any written or oral communication by
a research analyst to a current or pro-
spective counterparty relating to any
derivative must not omit any material
fact or qualification that would cause
the communication to be misleading to
a reasonable person.

(3) Restrictions on research analyst
compensation. A swap dealer or major
swap participant may not consider as a
factor in reviewing or approving a re-
search analyst’s compensation his or
her contributions to the swap dealer’s
or major swap participant’s trading or
clearing business. Except for commu-
nicating client or customer feedback,
ratings, and other indicators of re-
search analyst performance to research
department management, no employee
of the business trading unit or clearing
unit of the swap dealer or major swap
participant may influence the review
or approval of a research analyst’s
compensation.

(4) Prohibition of promise of favorable
research. No swap dealer or major swap
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participant may directly or indirectly
offer favorable research, or threaten to
change research, to an existing or pro-
spective counterparty as consideration
or inducement for the receipt of busi-
ness or compensation.

(5) Disclosure requirements. (i) Owner-
ship and material conflicts of interest. A
swap dealer or major swap participant
must disclose in research reports and a
research analyst must disclose in pub-
lic appearances:

(A) Whether the research analyst
maintains a financial interest in any
derivative of a type, class, or, category
that the research analyst follows, and
the general nature of the financial in-
terest; and

(B) Any other actual, material con-
flicts of interest of the research ana-
lyst or swap dealer or major swap par-
ticipant of which the research analyst
has knowledge at the time of publica-
tion of the research report or at the
time of the public appearance.

(i1) Prominence of disclosure. Disclo-
sures and references to disclosures
must be clear, comprehensive, and
prominent. With respect to public ap-
pearances by research analysts, the
disclosures required by this paragraph
(c)(b) must be conspicuous.

(iii) Records of public appearances.
Each swap dealer and major swap par-
ticipant must maintain records of pub-
lic appearances by research analysts
sufficient to demonstrate compliance
by those research analysts with the ap-
plicable disclosure requirements under
this paragraph (c)(5).

(iv) Third-party research reports. (A)
For the purposes of this paragraph
(¢)(5)(iv), ‘‘independent third-party re-
search report” shall mean a research
report, in respect of which the person
or entity producing the report:

(I) Has no affiliation or business or
contractual relationship with the dis-
tributing swap dealer or major swap
participant, or that swap dealer’s or
major swap Dparticipant’s affiliates,
that is reasonably likely to inform the
content of its research reports; and

(2) Makes content determinations
without any input from the distrib-
uting swap dealer or major swap par-
ticipant or that swap dealer’s or major
swap participant’s affiliates.
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(B) Subject to paragraph (c)(5)(iv)(C)
of this section, if a swap dealer or
major swap participant distributes or
makes available any independent
third-party research report, the swap
dealer or major swap participant must
accompany the research report with, or
provide a Web address that directs the
recipient to, the current applicable dis-
closures, as they pertain to the swap
dealer or major swap participant, re-
quired by this section. Each swap deal-
er and major swap participant must es-
tablish written policies and procedures
reasonably designed to ensure the com-
pleteness and accuracy of all applicable
disclosures.

(C) The requirements of paragraph
(¢)(5)(iv)(B) of this section shall not
apply to independent third-party re-
search reports made available by a
swap dealer or major swap participant
to its customers:

(1) Upon request; or

(2) Through a Web site maintained by
the swap dealer or major swap partici-
pant.

(6) Prohibition of retaliation against re-
search analysts. No swap dealer or
major swap participant, and no em-
ployee of a swap dealer or major swap
participant who is involved with the
swap dealer’s or major swap partici-
pant’s pricing, trading, or clearing ac-
tivities, may, directly or indirectly, re-
taliate against or threaten to retaliate
against any research analyst employed
by the swap dealer or major swap par-
ticipant or its affiliates as a result of
an adverse, negative, or otherwise un-
favorable research report or public ap-
pearance written or made, in good
faith, by the research analyst that may
adversely affect the swap dealer’s or
major swap participant’s present or
prospective pricing, trading, or clear-
ing activities.

(d) Clearing activities. (1) No swap
dealer or major swap participant shall
directly or indirectly interfere with or
attempt to influence the decision of
the clearing unit of any affiliated
clearing member of a derivatives clear-
ing organization to provide clearing
services and activities to a particular
customer, including but not limited to
a decision relating to the following:

(i) Whether to offer clearing services
and activities to a particular customer;
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(ii) Whether to accept a particular
customer for the purposes of clearing
derivatives;

(iii) Whether to submit a customer’s
transaction to a particular derivatives
clearing organization;

(iv) Whether to set or adjust risk tol-
erance levels for a particular customer;

(v) Whether to accept certain forms
of collateral from a particular cus-
tomer; or

(vi) Whether to set a particular cus-
tomer’s fees for clearing services based
upon criteria that are not generally
available and applicable to other cus-
tomers of the swap dealer or major
swap participant.

(2) Each swap dealer and major swap
participant shall create and maintain
an appropriate informational partition,
as specified in section 4s(j)(6)(A) of the
Act, between business trading units of
the swap dealer or major swap partici-
pant and clearing units of any affili-
ated clearing member of a derivatives
clearing organization to reasonably en-
sure compliance with the Act and the
prohibitions specified in paragraph
(d)(1) of this section. At a minimum,
such informational partitions shall re-
quire that no employee of a business
trading unit of a swap dealer or major
swap participant shall supervise, con-
trol, or influence any employee of the
clearing unit of any affiliated clearing
member of a derivatives clearing orga-
nization.

(e) Undue influence on counterparties.
Each swap dealer and major swap par-
ticipant must adopt and implement
written policies and procedures that
mandate the disclosure to its counter-
parties of any material incentives and
any material conflicts of interest re-
garding the decision of a counterparty:

(1) Whether to execute a derivative
on a swap execution facility or des-
ignated contract market; or

(2) Whether to clear a derivative
through a derivatives clearing organi-
zation.

(f) All records that a swap dealer or
major swap participant is required to
maintain pursuant to this regulation
shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of the
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applicable prudential regulator, as de-
fined in 7 U.S.C. 1a(39).

§23.606 General information: avail-
ability for disclosure and inspec-
tion.

(a) Disclosure of information. (1) Each
swap dealer and major swap partici-
pant shall make available for disclo-
sure to and inspection by the Commis-
sion and its prudential regulator, as
applicable, all information required by,
or related to, the Commodity Exchange
Act and Commission regulations, in-
cluding:

(i) The terms and condition of its
swaps;

(ii) Its swaps trading operations,
mechanisms, and practices;

(iii) Financial integrity and risk
management protections relating to
swaps; and

(iv) Any other information relevant
to its trading in swaps.

(2) Such information shall be made
available promptly, upon request, to
Commission staff and the staff of the
applicable prudential regulator, at
such frequency and in such manner as
is set forth in the Commodity Ex-
change Act, Commission regulations,
or the regulations of the applicable
prudential regulator.

(b) Ability to provide information. (1)
Each swap dealer and major swap par-
ticipant shall establish and maintain
reliable internal data capture, proc-
essing, storage, and other operational
systems sufficient to capture, process,
record, store, and produce all informa-
tion necessary to satisfy its duties
under the Commodity Exchange Act
and Commission regulations. Such sys-
tems shall be designed to produce the
information within the time frames set
forth in the Commodity Exchange Act
and Commission regulations or upon
request, as applicable.

(2) Each swap dealer and major swap
participant shall establish, implement,
maintain, and enforce written proce-
dures for the capture, processing, re-
cording, storage, and production of all
information necessary to satisfy its du-
ties under the Commodity Exchange
Act and Commission regulations.

(c) Record retention. All records or re-
ports that a swap dealer or major swap
participant is required to maintain

§23.608

pursuant to this regulation shall be
maintained in accordance with Com-
mission Regulation §1.31 and shall be
made available promptly upon request
to representatives of the Commission
and to representatives of applicable
prudential regulators.

§23.607 Antitrust considerations.

(a) No swap dealer or major swap par-
ticipant shall adopt any process or
take any action that results in any un-
reasonable restraint of trade, or impose
any material anticompetitive burden
on trading or clearing, unless nec-
essary or appropriate to achieve the
purposes of the Commodity Exchange
Act.

(b) Consistent with its obligations
under paragraph (a) of this section,
each swap dealer and major swap par-
ticipant shall adopt policies and proce-
dures to prevent actions that result in
unreasonable restraint of trade, or im-
pose any material anticompetitive bur-
den on trading or clearing.

§23.608 Restrictions on counterparty
clearing relationships.

No swap dealer or major swap partic-
ipant entering into a swap to be sub-
mitted for clearing with a
counterparty that is a customer of a
futures commission merchant shall
enter into an arrangement that:

(a) Discloses to the futures commis-
sion merchant or any swap dealer or
major swap participant the identity of
a customer’s original executing
counterparty;

(b) Limits the number of counterpar-
ties with whom a customer may enter
into a trade;

(¢) Restricts the size of the position a
customer may take with any individual
counterparty, apart from an overall
limit for all positions held by the cus-
tomer with the swap dealer or major
swap participant;

(d) Impairs a customer’s access to
execution of a trade on terms that have
a reasonable relationship to the best
terms available; or

(e) Prevents compliance with the
timeframes set forth in §1.74(b),
§23.610(b), or §39.12(b)(7) of this chap-
ter.

[77 FR 21308, Apr. 9, 2012]
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§23.609 Clearing member risk manage-
ment.

(a) With respect to clearing activities
in futures, security futures products,
swaps, agreements, contracts, or trans-
actions described in section 2(c)(2)(C)(i)
or section 2(c)(2)(D)(i) of the Act, com-
modity options authorized under sec-
tion 4c of the Act, or leveraged trans-
actions authorized under section 19 of
the Act, each swap dealer or major
swap participant that is a clearing
member of a derivatives clearing orga-
nization shall:

(1) Establish risk-based limits based
on position size, order size, margin re-
quirements, or similar factors;

(2) Screen orders for compliance with
the risk-based limits in accordance
with the following:

(i) For transactions subject to auto-
mated execution, the clearing member
shall use automated means to screen
orders for compliance with the risk-
based limits; and

(ii) For transactions subject to non-
automated execution, the clearing
member shall establish and maintain
systems of risk controls reasonably de-
signed to ensure compliance with the
limits.

(3) Monitor for adherence to the risk-
based limits intra-day and overnight;

(4) Conduct stress tests under ex-
treme but plausible conditions of all
positions at least once per week;

(5) Evaluate its ability to meet ini-
tial margin requirements at least once
per week;

(6) Evaluate its ability to meet vari-
ation margin requirements in cash at
least once per week;

(7) Evaluate its ability to liquidate
the positions it clears in an orderly
manner, and estimate the cost of the
liquidation; and

(8) Test all lines of credit at least
once per year.

(b) Each swap dealer or major swap
participant that is a clearing member
of a derivatives clearing organization
shall:

(1) Establish written procedures to
comply with this regulation; and

(2) Keep full, complete, and system-
atic records documenting its compli-
ance with this regulation.

(3) All records required to be main-
tained pursuant to these regulations
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shall be maintained in accordance with
Commission Regulation §1.31 and shall
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators.

[77 FR 21308, Apr. 9, 2012]

§23.610 Clearing member acceptance
for clearing.

(a) Bach swap dealer or major swap
participant that is a clearing member
of a derivatives clearing organization
shall coordinate with each derivatives
clearing organization on which it
clears to establish systems that enable
the clearing member, or the deriva-
tives clearing organization acting on
its behalf, to accept or reject each
trade submitted to the derivatives
clearing organization for clearing by or
for the clearing member as quickly as
would be technologically practicable if
fully automated systems were used;
and

(b) BEach swap dealer or major swap
participant that is a clearing member
of a derivatives clearing organization
shall accept or reject each trade sub-
mitted by or for it as quickly as would
be technologically practicable if fully
automated systems were used; a clear-
ing member may meet this require-
ment by:

(1) Establishing systems to pre-
screen orders for compliance with cri-
teria specified by the clearing member;

(2) BEstablishing systems that author-
ize a derivatives clearing organization
to accept or reject on its behalf trades
that meet, or fail to meet, criteria
specified by the clearing member; or

(3) Establishing systems that enable
the clearing member to communicate
to the derivatives clearing organiza-
tion acceptance or rejection of each
trade as quickly as would be techno-
logically practicable if fully automated
systems were used.

[77 FR 21308, Apr. 9, 2012]
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§23.611 Delegation of authority to the
Director of the Division of Clearing
and Risk to establish an alternative
compliance schedule to comply
with clearing member acceptance
for clearing.

(a) The Commission hereby delegates
to the Director of the Division of Clear-
ing and Risk or such other employee or
employees as the Director may des-
ignate from time to time, the author-
ity to establish an alternative compli-
ance schedule for requirements of
§23.610 for swaps that are found to be
technologically or economically im-
practicable for an affected swap dealer
or major swap participant that seeks,
in good faith, to comply with the re-
quirements of §23.610 within a reason-
able time period beyond the date on
which compliance by such swap dealer
or major swap participant is otherwise
required.

(b) A request for an alternative com-
pliance schedule under this section
shall be acted upon by the Director of
the Division of Clearing and Risk with-
in 30 days from the time such a request
is received, or it shall be deemed ap-
proved.

(c) An exception granted under this
section shall not cause a registrant to
be out of compliance or deemed in vio-
lation of any registration require-
ments.

(d) Notwithstanding any other provi-
sion of this section, in any case in
which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may
submit to the Commission for its con-
sideration the question of whether an
alternative compliance schedule should
be established. Nothing in this section
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this
section.

[77 FR 21308, Apr. 9, 2012]
Subpart K [Reserved]
Subpart L—Segregation of Assets
Held as Collateral in
Uncleared Swap Transactions

SOURCE: 78 FR 66636, Nov. 6, 2013, unless
otherwise noted.

§23.701

§23.700 Definitions.

As used in this subpart:

Initial Margin means money, securi-
ties, or property posted by a party to a
swap as performance bond to cover po-
tential future exposures arising from
changes in the market value of the po-
sition.

Margin means both Initial Margin
and Variation Margin.

Segregate. To segregate two or more
items is to keep them in separate ac-
counts, and to avoid combining them
in the same transfer between two ac-
counts.

Variation Margin means a payment
made by or collateral posted by a party
to a swap to cover the current exposure
arising from changes in the market
value of the position since the trade
was executed or the previous time the
position was marked to market.

§23.701 Notification of right to seg-
regation.

(a) Prior to the execution of each
swap transaction that is not submitted
for clearing, a swap dealer or major
swap participant shall:

(1) Notify each counterparty to such
transaction that the counterparty has
the right to require that any Initial
Margin the counterparty provides in
connection with such transaction be
segregated in accordance with §23.702
and §23.703;

(2) Identify one or more custodians,
one of which must be a creditworthy
non-affiliate and each of which must be
a legal entity independent of both the
swap dealer or major swap participant
and the counterparty, as an acceptable
depository for segregated Initial Mar-
gin; and

(3) Provide information regarding the
price of segregation for each custodian
identified in paragraph (a)(2) of this
section, to the extent that the swap
dealer or major swap participant has
such information.

(b) The right referred to in paragraph
(a) of this section does not extend to
Variation Margin.

(¢c) The notification referred to in
paragraph (a) of this section shall be
made to an officer of the counterparty
responsible for the management of col-
lateral. If no such party is identified by
the counterparty to the swap dealer or
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major swap participant, then the noti-
fication shall be made to the Chief
Risk Officer of the counterparty, or, if
there is no such Officer, the Chief Exec-
utive Officer, or if none, the highest-
level decision-maker for the
counterparty.

(d) Prior to confirming the terms of
any such swap, the swap dealer or
major swap participant shall obtain
from the counterparty confirmation of
receipt by the person specified in para-
graph (c) of this section of the notifica-
tion specified in paragraph (a) of this
section, and an election to require such
segregation or not. The swap dealer or
major swap participant shall maintain
such confirmation and such election as
business records pursuant to §1.31 of
this chapter.

(e) Notification pursuant to para-
graph (a) of this section to a particular
counterparty by a particular swap
dealer or major swap participant need
only be made once in any calendar
year.

(f) A counterparty’s election to re-
quire segregation of Initial Margin, or
not to require such segregation, may
be changed at the discretion of the
counterparty upon written notice de-
livered to the swap dealer or major
swap participant, which changed elec-
tion shall be applicable to all swaps en-
tered into between the parties after
such delivery.

§23.702 Bequirements for segregated
margin.

(a) The custodian of Margin, seg-
regated pursuant to an election under
§23.701, must be a legal entity inde-
pendent of both the swap dealer or
major swap Dparticipant and the
counterparty.

(b) Initial Margin that is segregated
pursuant to an election under §23.701
must be held in an account segregated
for and on behalf of the counterparty,
and designated as such. Such an ac-
count may, if the swap dealer or major
swap participant and the counterparty
agree, also hold Variation Margin.

(c) Any agreement for the segrega-
tion of Margin pursuant to this section
shall be in writing, shall include the
custodian as a party, and shall provide
that:
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(1) Any withdrawal of such Margin,
other than pursuant to paragraph (c)(2)
of this section, shall only be made pur-
suant to the agreement of both the
counterparty and the swap dealer or
major swap participant, and notifica-
tion of such withdrawal shall be given
immediately to the non-withdrawing
party;

(2) Turnover of control of such Mar-
gin shall be made without the written
consent of both parties, as appropriate,
to the counterparty or to the swap
dealer or major swap participant,
promptly upon presentation to the cus-
todian of a statement in writing, made
under oath or under penalty of perjury
as specified in 28 U.S.C. 1746, by an au-
thorized representative of either such
party, stating that such party is enti-
tled to such control pursuant to an
agreement between the parties. The
other party shall be immediately noti-
fied of such turnover.

§23.703 Investment of segregated mar-
gin.

(a) Margin that is segregated pursu-
ant to an election under §23.701 may
only be invested consistent with §1.25
of this chapter.

(b) Subject to paragraph (a) of this
section, the swap dealer or major swap
participant and the counterparty may
enter into any commercial arrange-
ment, in writing, regarding the invest-
ment of such Margin, and the related
allocation of gains and losses resulting
from such investment.

§23.704 Requirements
regated margin.

(a) The chief compliance officer of
each swap dealer or major swap partici-
pant shall report to each counterparty
that does not choose to require seg-
regation of Initial Margin pursuant to
§23.701(a), no later than the fifteenth
business day of each calendar quarter,
on whether or not the back office pro-
cedures of the swap dealer or major
swap participant relating to margin
and collateral requirements were, at
any point during the previous calendar
quarter, not in compliance with the
agreement of the counterparties.

(b) The obligation specified in para-
graph (a) of this section shall apply
with respect to each counterparty no

for non-seg-
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earlier than the 90th calendar day after
the date on which the first swap is
transacted between the counterparty
and the swap dealer or major swap par-
ticipant.

PART 30—FOREIGN FUTURES AND
FOREIGN OPTIONS TRANSACTIONS

Sec.
30.1
30.2
30.3
30.4
30.5

Definitions.

Applicability of the Act and rules.

Prohibited transactions.

Registration required.

Alternative procedures for non-domes-
tic persons.

30.6 Disclosure.

30.7 Treatment of foreign futures or foreign
options secured amount.

30.8 [Reserved]

30.9 Fraudulent transactions prohibited.

30.10 Petitions for exemption.

30.11 Applicability of state law.

30.12 Direct foreign order transmittal.

30.13 Commission certification.

APPENDIX A TO PART 30—INTERPRETATIVE
STATEMENT WITH RESPECT TO THE COM-
MISSION’S EXEMPTIVE AUTHORITY UNDER
§30.10 oF ITS RULES

APPENDIX B TO PART 30—INTERPRETATIVE
STATEMENT WITH RESPECT TO THE SE-
CURED AMOUNT REQUIREMENT SET FORTH
IN §30.7

APPENDIX C TO PART 30—FOREIGN PETI-
TIONERS GRANTED RELIEF FROM THE AP-
PLICATION OF CERTAIN OF THE PART 30
RULES PURSUANT TO §30.10

APPENDIX D TO PART 30—COMMISSION CER-
TIFICATION WITH RESPECT TO FOREIGN FU-
TURES AND OPTIONS CONTRACTS ON A NON-
NARROW-BASED SECURITY INDEX

APPENDIX E TO PART 30—ACKNOWLEDGMENT
LETTER FOR CFTC REGULATION 30.7 CUS-
TOMER SECURED ACCOUNT

APPENDIX F TO PART 30—ACKNOWLEDGMENT

LETTER FOR CFTC REGULATION 30.7 CUS-

TOMER SECURED MONEY MARKET MUTUAL

FUND ACCOUNT

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6¢, and 12a, un-
less otherwise noted.

SOURCE: 52 FR 28998, Aug. 5, 1987, unless
otherwise noted.

§30.1 Definitions.

For the purposes of this part:

(a) Foreign futures means any con-
tract for the purchase or sale of any
commodity for future delivery made,
or to be made, on or subject to the
rules of any foreign board of trade.

(b) Foreign option means any trans-
action or agreement which is or is held
out to be of the character of, or is com-

§30.1

monly known to the trade as, an ‘‘op-
tion”’, ‘“‘privilege’’, “‘indemnity’’, ‘“‘bid”’,
“offer’, ‘‘put”, “‘call”, ‘‘advance guar-
anty’ or ‘‘decline guaranty’’, made or
to be made on or subject to the rules of
any foreign board of trade.

(c) Foreign futures or foreign options
customer means any person located in
the United States, its territories or
possessions who trades in foreign fu-
tures or foreign options: Provided, That
an owner or holder of a proprietary ac-
count as defined in paragraph (y) of
§1.3 of this chapter shall not be deemed
to be a foreign futures or foreign op-
tions customer within the meaning of
§§30.6 and 30.7 of this part.

(d) Foreign futures and options cus-
tomer omnibus account is defined as an
account in which the transactions of
one or more foreign futures and foreign
options customers are combined and
carried in the name of the originating
futures commission merchant rather
than in the name of each individual
foreign futures or foreign options cus-
tomer.

(e) Foreign futures and options broker
(FFOB) is defined as a non-U.S. person
that is a member of a foreign board of
trade, as defined in §1.3(ss) of this
chapter, licensed, authorized or other-
wise subject to regulation in the juris-
diction in which the foreign board of
trade is located; or a foreign affiliate of
a U.S. futures commission merchant,
licensed, authorized or otherwise sub-
ject to regulation in the jurisdiction in
which the affiliate is located.

(f) 30.7 customer means any foreign fu-
tures or foreign options customer as
defined in paragraph (c) of this section
as well as any foreign-domiciled person
who trades in foreign futures or foreign
options through a futures commission
merchant; Provided, however, that an
owner or holder of a proprietary ac-
count as defined in §1.3(y) of this chap-
ter shall not be deemed to be a 30.7 cus-
tomer.

(g) 30.7 account means any account
maintained by a futures commission
merchant for or on behalf of 30.7 cus-
tomers to hold money, securities, or
other property to margin, guarantee,
or secure foreign futures or foreign op-
tion positions.
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