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§34.3

(d) Commodity-dependent component. A
commodity-dependent component
means a component of a hybrid instru-
ment, the payment of which results
from indexing to, or calculation by ref-
erence to, the price of a commodity.

(e) Commodity-dependent wvalue. For
purposes of application of Rule
34.3(a)(2), a commodity-dependent
value means the value of a commodity
dependent-component, which when de-
composed into an option payout or
payouts, is measured by the absolute
net value of the put option premia with
strike prices less than or equal to the
reference price plus the absolute net
value of the call option premia with
strike prices greater than or equal to
the reference price, calculated as of the
time of issuance of the hybrid instru-
ment.

(f) Option premium. Option premium
means the value of an option on the
referenced commodity of the hybrid in-
strument, and calculated using the
same method as that used to determine
the issue price of the instrument, or
where such premia are not explicitly
calculated in determining the issue
price of the instrument, the value of
such options calculated using a com-
mercially reasonable method appro-
priate to the instrument being priced.

(g) Reference price. A reference price
means a price nearest the current spot
or forward price, whichever is used to
price instrument, at which a com-
modity-dependent payment becomes
non-zero, or, in the case where two po-
tential reference prices exist, the price
that results in the greatest com-
modity-dependent value.

§34.3 Hybrid instrument exemption.

(a) A hybrid instrument is exempt
from all provisions of the Act and any
person or class of persons offering, en-
tering into, rendering advice or ren-
dering other services with respect to
such exempt hybrid instrument is ex-
empt for such activity from all provi-
sions of the Act (except in each case
section 2(a)(1)(B)), provided the fol-
lowing terms and conditions are met:

(1) The instrument is:

(i) An equity or debt security within
the meaning of section 2(1) of the Secu-
rities Act of 1933; or
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(ii) A demand deposit, time deposit or
transaction account within the mean-
ing of 12 CFR 204.2 (b)(1), (c)(1) and (e),
respectively, offered by an insured de-
pository institution as defined in sec-
tion 3 of the Federal Deposit Insurance
Act; an insured credit union as defined
in section 101 of the Federal Credit
Union Act; or a Federal or State
branch or agency of a foreign bank as
defined in section 1 of the Inter-
national Banking Act;

(2) The sum of the commodity-de-
pendent values of the commodity-de-
pendent components is less than the
commodity-independent value of the
commodity-independent component;

(3) Provided that:

(i) An issuer must receive full pay-
ment of the hybrid instrument’s pur-
chase price, and a purchaser or holder
of a hybrid instrument may not be re-
quired to make additional out-of-pock-
et payments to the issuer during the
life of the instrument or at maturity;
and

(ii) The instrument is not marketed
as a futures contract or a commodity
option, or, except to the extent nec-
essary to describe the functioning of
the instrument or to comply with ap-
plicable disclosure requirements, as
having the characteristics of a futures
contract or a commodity option; and

(iii) The instrument does not provide
for settlement in the form of a delivery
instrument that is specified as such in
the rules of a designed contract mar-
ket;

(4) The instrument is initially issued
or sold subject to applicable federal or
state securities or banking laws to per-
sons permitted thereunder to purchase
or enter into the hybrid instrument.

PART 35—SWAPS IN AN AGRICUL-
TURAL COMMODITY (AGRICUL-
TURAL SWAPS)

AUTHORITY: 7 U.S.C. 2, 6(c), and 6¢(b); and
title VII, sec. 723(c)(3), Pub. L. 111-203, 124
Stat. 1376, unless otherwise noted.

SOURCE: 76 FR 49299, Aug. 10, 2011, unless
otherwise noted.
§35.1 Agricultural swaps, generally.

(a) Any person or group of persons
may offer to enter into, enter into,
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confirm the execution of, maintain a
position in, or otherwise conduct activ-
ity related to, any transaction in inter-
state commerce that is a swap in an
agricultural commodity subject to all
provisions of the Act, including any
Commission rule, regulation, or order
thereunder, otherwise applicable to
any other swap; and

(b) In addition to paragraph (a) of
this section, any transaction in inter-
state commerce that is a swap in an
agricultural commodity may be trans-
acted on a swap execution facility, des-
ignated contract market, or otherwise
in accordance with all provisions of the
Act, including any Commission rule,
regulation, or order thereunder, appli-
cable to any other swap eligible to be
transacted on a swap execution facil-
ity, designated contract market, or
otherwise.

PART 36—EXEMPT MARKETS

Sec.

36.1 Scope.

36.2 Exempt boards of trade.

36.3 Exempt commercial markets.

APPENDIX A TO PART 36—GUIDANCE ON SIG-
NIFICANT PRICE DISCOVERY CONTRACTS
APPENDIX B TO PART 36—GUIDANCE ON, AND
ACCEPTABLE PRACTICES IN, COMPLIANCE

WITH CORE PRINCIPLES

AUTHORITY: 7 U.S.C. 2, 2(h)(7), 6, 6¢c and 12a,
as amended by Title XIII of the Food, Con-
servation and Energy Act of 2008, Public Law
110-246, 122 Stat. 1624 (June 18, 2008).

SOURCE: 66 FR 42270, Aug. 10, 2001, unless
otherwise noted.

§36.1 Scope.

The provisions of this part apply to
any board of trade or electronic trad-
ing facility that operates as:

(a) An exempt commercial market
operating under:

(1) Until July 16, 2012, a grandfather
relief order issued by the Commission
pursuant to Section 723(c)(2)(B) of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (Pub. L. 111-
203, 124 Stat. 1376 (2010)), or

(2) Any other applicable relief grant-
ed by the Commission; or

(b) An exempt board of trade oper-
ating under:

(1) Until July 16, 2012, a grandfather
relief order issued by the Commission

§36.2

pursuant to Section 734(c)(2) of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (Pub. L. 111-
203, 124 Stat. 1376 (2010)), or

(2) Any other applicable relief grant-
ed by the Commission.

[77 FR 66336, Nov. 2, 2012]

§36.2 Exempt boards of trade.

(a) Eligible commodities. Commodities
eligible to be traded by an exempt
board of trade are:

(1) Commodities having—

(i) A nearly inexhaustible deliverable
supply;

(ii) A deliverable supply that is suffi-
ciently large, and a cash market suffi-
ciently liquid, to render any contract
traded on the commodity highly un-
likely to be susceptible to the threat of
manipulation; or

(iii)No cash market.

(2) The commodities that meet the
criteria of paragraph (a)(1) of this sec-
tion are:

(i) The commodities defined in sec-
tion 1a(19) of the Act as ‘‘excluded com-
modities’” (other than a security, in-
cluding any group or index thereof or
any interest in, or based on the value
of, any security or group or index of se-
curities); and

(ii) Such other commodity or com-
modities as the Commission may deter-
mine by rule, regulation or order.

(3) Such contracts must be entered
into only between persons that are eli-
gible contract participants, as defined
in section 1a(18) of the Act and as fur-
ther defined by the Commission, at the
time at which the persons entered into
the contract.

(b) Notification. Boards of trade oper-
ating as exempt boards of trade shall
maintain on file with the Secretary of
the Commission at the Commission’s
Washington, DC headquarters, in elec-
tronic form, a ‘‘Notification of Oper-
ation as an Exempt Board of Trade,”
and it shall include:

(1) The name and address of the ex-
empt board of trade; and

(2) The name and telephone number
of a contact person.

(c) Additional requirements—(1) Prohib-
ited representation. A board of trade
that meets the criteria set forth in this
section and operates as an exempt
board of trade shall not represent to
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