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analysis of adherence to, and the effec-
tiveness of, the risk management poli-
cies and procedures, and any rec-
ommendations for modifications to the
Risk Management Program. The an-
nual testing shall be performed by
qualified internal audit staff that are
independent of the business unit, or by
a qualified third party audit service re-
porting to staff that are independent of
the business unit. The results of the
annual review of the Risk Management
Program shall be promptly reported to
and reviewed by the chief compliance
officer, senior management, and gov-
erning body of the futures commission
merchant.

(3) Each futures commission mer-
chant shall document all internal and
external reviews and testing of its Risk
Management Program and written risk
management policies and procedures
including the date of the review or
test; the results; any deficiencies iden-
tified; the corrective action taken; and
the date that corrective action was
taken. Such documentation shall be
provided to Commission staff, upon re-
quest.

(g) Distribution of risk management
policies and procedures. The Risk Man-
agement Program shall include proce-
dures for the timely distribution of its
written risk management policies and
procedures to relevant supervisory per-
sonnel. Each futures commission mer-
chant shall maintain records of the
persons to whom the risk management
policies and procedures were distrib-
uted and when they were distributed.

(h) Recordkeeping. (1) BEach futures
commission merchant shall maintain
copies of all written approvals required
by this section.

(2) All records or reports, including,
but not limited to, the written policies
and procedures and any changes there-
to that a futures commission merchant
is required to maintain pursuant to
this regulation shall be maintained in
accordance with §1.31 and shall be
made available promptly upon request
to representatives of the Commission.

[78 FR 68620, Nov. 14, 2013]
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§1.12 Maintenance of minimum finan-
cial requirements by futures com-
mission merchants and introducing
brokers.

(a) Each person registered as a fu-
tures commission merchant or who
files an application for registration as
a futures commission merchant, and
each person registered as an intro-
ducing broker or who files an applica-
tion for registration as an introducing
broker (except for an introducing
broker or applicant for registration as
an introducing broker operating pursu-
ant to, or who has filed concurrently
with its application for registration, a
guarantee agreement and who is not
also a securities broker or dealer), who
knows or should have known that its
adjusted net capital at any time is less
than the minimum required by §1.17 or
by the capital rule of any self-regu-
latory organization to which such per-
son is subject, if any, must:

(1) Give notice, as set forth in para-
graph (n) of this section, that the ap-
plicant’s or registrant’s adjusted net
capital is less than required by §1.17 or
by other capital rule, identifying the
applicable capital rule. The notice
must be given immediately after the
applicant or registrant Kknows or
should have known that its adjusted
net capital is less than required by any
of the aforesaid rules to which the ap-
plicant or registrant is subject; and

(2) Provide together with such notice
documentation, in such form as nec-
essary, to adequately reflect the appli-
cant’s or registrant’s capital condition
as of any date on which such person’s
adjusted net capital is less than the
minimum required; Provided, however,
that if the applicant or registrant can-
not calculate or otherwise immediately
determine its financial condition, it
must provide the notice required by
paragraph (a)(1) of this section and in-
clude in such notice a statement that
the entity cannot presently calculate
its financial condition. The applicant
or registrant must provide similar doc-
umentation of its financial condition
for other days as the Commission may
request.

(b) Each person registered as a fu-
tures commission merchant, or who
files an application for registration as
a futures commission merchant, who
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knows or should have known that its
adjusted net capital at any time is less
than the greatest of:

(1) 150 percent of the minimum dollar
amount required by §1.17(a)(1)(A)(A);

(2) 110 percent of the amount required
by §1.17(a)(1)(H)(B);

(3) 150 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it
is a member, unless such amount has
been determined by a margin-based
capital computation set forth in the
rules of the registered futures associa-
tion, and such amount meets or ex-
ceeds the amount of adjusted net cap-
ital required under the margin-based
capital computation set forth in
§1.17(a)(1)(i)(B), in which case the re-
quired percentage is 110 percent, or

(4) For securities brokers or dealers,
the amount of net capital specified in
Rule 17a-11(c) of the Securities and Ex-
change Commission (17 CFR 240.17a-
11(c)), must file notice to that effect, as
set forth in paragraph (n) of this sec-
tion, as soon as possible and no later
than twenty-four (24) hours of such
event.

(c) If an applicant or registrant at
any time fails to make or keep current
the books and records required by
these regulations, such applicant or
registrant must, on the same day such
event occurs, provide notice of such
fact as specified in paragraph (n) of
this section, specifying the books and
records which have not been made or
which are not current, and as soon as
possible, but not later than forty-eight
(48) hours after giving such notice, file
a report as required by paragraph (n) of
this section stating what steps have
been and are being taken to correct the
situation.

(d) Whenever any applicant or reg-
istrant discovers or is notified by an
independent public accountant, pursu-
ant to §1.16(e)(2), of the existence of
any material inadequacy, as specified
in §1.16(d)(2), such applicant or reg-
istrant must give notice of such mate-
rial inadequacy, as provided in para-
graph (n) of this section, as soon as
possible but not later than twenty-four
(24) hours of discovering or being noti-
fied of the material inadequacy. The
applicant or registrant must file, in the
manner provided for under paragraph
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(n) of this section, a report stating
what steps have been and are being
taken to correct the material inad-
equacy within forty-eight (48) hours of
filing its notice of the material inad-
equacy.

(e) Whenever any self-regulatory or-
ganization learns that a member reg-
istrant has failed to file a notice or re-
port as required by this section, that
self-regulatory organization must im-
mediately report this failure by notice,
as provided in paragraph (n) of this sec-
tion.

(£)(1) [Reserved]

(2) Whenever a registered futures
commission merchant determines that
any position it carries for another reg-
istered futures commission merchant
or for a registered leverage transaction
merchant must be liquidated imme-
diately, transferred immediately or
that the trading of any account of such
futures commission merchant or lever-
age transaction merchant shall be only
for purposes of liquidation, because the
other futures commission merchant or
the leverage transaction merchant has
failed to meet a call for margin or to
make other required deposits, the car-
rying futures commission merchant
must immediately give notice, as pro-
vided in paragraph (n) of this section,
of such a determination.

(3) Whenever a registered futures
commission merchant determines that
an account which it is carrying is
undermargined by an amount which ex-
ceeds the futures commission mer-
chant’s adjusted net capital deter-
mined in accordance with §1.17, the fu-
tures commission merchant must im-
mediately provide notice, as provided
in paragraph (n) of this section, of such
a determination to the designated self-
regulatory organization and the Com-
mission. This paragraph (f)(3) shall
apply to any account carried by the fu-
tures commission merchant, whether a
customer, noncustomer, omnibus or
proprietary account. For purposes of
this paragraph, if any person has an in-
terest of 10 percent or more in owner-
ship or equity in, or guarantees, more
than one account, or has guaranteed an
account in addition to its own account,
all such accounts shall be combined.
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(4) A futures commission merchant
shall provide immediate notice, as pro-
vided in paragraph (n) of this section,
whenever any commodity interest ac-
count it carries is subject to a margin
call, or call for other deposits required
by the futures commission merchant,
that exceeds the futures commission
merchant’s excess adjusted net capital,
determined in accordance with §1.17,
and such call has not been answered by
the close of business on the day fol-
lowing the issuance of the call. This
applies to all accounts carried by the
futures commission merchant, whether
customer, noncustomer, or omnibus,
that are subject to margining, includ-
ing commodity futures, cleared swaps,
and options. In addition to actual mar-
gin deposits by an account owner, a fu-
tures commission merchant may also
take account of favorable market
moves in determining whether the
margin call is required to be reported
under this paragraph.

(5)(1) A futures commission merchant
shall provide immediate notice, as pro-
vided in paragraph (n) of this section,
whenever its excess adjusted net cap-
ital is less than six percent of the
maintenance margin required by the
futures commission merchant on all
positions held in accounts of a noncus-
tomer other than a noncustomer who is
subject to the minimum financial re-
quirements of:

(A) A futures commission merchant,
or

(B) The Securities and Exchange
Commission for a securities broker or
dealer.

(ii) For purposes of paragraph (f)(5)(i)
of this section, maintenance margin
shall include all deposits which the fu-
tures commission merchant requires
the noncustomer to maintain in order
to carry its positions at the futures
commission merchant.

(g) A futures commission merchant
shall provide notice, as provided in
paragraph (n) of this section, of a sub-
stantial reduction in capital as com-
pared to that last reported in a finan-
cial report filed with the Commission
pursuant to §1.10. This notice shall be
provided as follows:

(1) If any event or series of events, in-
cluding any withdrawal, advance, loan
or loss cause, on a net basis, a reduc-
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tion in net capital (or, if the futures
commission merchant is qualified to
use the filing option available under
§1.10(h), tentative net capital as de-
fined in the rules of the Securities and
Exchange Commission) of 20 percent or
more, notice must be provided as pro-
vided in paragraph (n) of this section
within two business days of the event
or series of events causing the reduc-
tion stating the reason for the reduc-
tion and steps the futures commaission
merchant will be taking to ensure an
appropriate level of net capital is
maintained by the futures commission
merchant; and

(2) If equity capital of the futures
commission merchant or a subsidiary
or affiliate of the futures commission
merchant consolidated pursuant to
§1.17(f) (or 17 CFR 240.15c3-1e) would be
withdrawn by action of a stockholder
or a partner or a limited liability com-
pany member or by redemption or re-
purchase of shares of stock by any of
the consolidated entities or through
the payment of dividends or any simi-
lar distribution, or an unsecured ad-
vance or loan would be made to a
stockholder, partner, sole proprietor,
limited liability company member, em-
ployee or affiliate, such that the with-
drawal, advance or loan would cause,
on a net basis, a reduction in excess ad-
justed net capital (or, if the futures
commission merchant is qualified to
use the filing option available under
§1.10(h), excess net capital as defined in
the rules of the Securities and Ex-
change Commission) of 30 percent or
more, notice must be provided as pro-
vided in paragraph (n) of this section at
least two business days prior to the
withdrawal, advance or loan that
would cause the reduction: Provided,
however, That the provisions of para-
graphs (g)(1) and (g)(2) of this section
do not apply to any futures or securi-
ties transaction in the ordinary course
of business between a futures commis-
sion merchant and any affiliate where
the futures commission merchant
makes payment to or on behalf of such
affiliate for such transaction and then
receives payment from such affiliate
for such transaction within two busi-
ness days from the date of the trans-
action.
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(3) Upon receipt of such notice from a
futures commission merchant, or upon
a reasonable belief that a substantial
reduction in capital has occurred or
will occur, the Director of the Division
of Swap Dealer and Intermediary Over-
sight or the Director’s designee may
require that the futures commission
merchant provide or cause a Material
Affiliated Person (as that term is de-
fined in §1.14(a)(2)) to provide, within
three business days from the date of re-
quest or such shorter period as the Di-
vision Director or designee may speci-
fy, such other information as the Divi-
sion Director or designee determines to
be necessary based upon market condi-
tions, reports provided by the futures
commission merchant, or other avail-
able information.

(h) Whenever a person registered as a
futures commission merchant knows or
should know that the total amount of
its funds on deposit in segregated ac-
counts on behalf of customers trading
on designated contract markets, or the
amount of funds on deposit in seg-
regated accounts for customers
transacting in Cleared Swaps under
part 22 of this chapter, or the total
amount set aside on behalf of cus-
tomers trading on non-United States
markets under part 30 of this chapter,
is less than the total amount of such
funds required by the Act and the regu-
lations to be on deposit in segregated
or secured amount accounts on behalf
of such customers, the registrant must
report such deficiency immediately by
notice to the registrant’s designated
self-regulatory organization and the
Commission, as provided in paragraph
(n) of this section.

(i) A futures commission merchant
must provide immediate notice, as set
forth in paragraph (n) of this section,
whenever it discovers or is informed
that it has invested funds held for fu-
tures customers trading on designated
contract markets pursuant to §1.20,
Cleared Swaps Customer Collateral, as
defined in §22.1 of this chapter, or 30.7
customer funds, as defined in §30.1 of
this chapter, in instruments that are
not permitted investments under §1.25,
or has otherwise violated the require-
ments governing the investment of
funds belonging to customers under
§1.25.
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(j) A futures commission merchant
must provide immediate notice, as pro-
vided in paragraph (n) of this section,
whenever the futures commission mer-
chant does not hold a sufficient
amount of funds in segregated accounts
for futures customers under §1.20, in
segregated accounts for Cleared Swaps
Customers under part 22 of this chap-
ter, or in secured amount accounts for
customers trading on foreign markets
under part 30 of this chapter to meet
the futures commission merchant’s
targeted residual interest in the seg-
regated or secured amount accounts
pursuant to its policies and procedures
required under §1.11, or whenever the
futures commission merchant’s
amount of residual interest is less than
the sum of the undermargined amounts
in its customer accounts as determined
at the point in time that the firm is re-
quired to maintain the undermargined
amounts under §1.22, and §§22.2 and 30.7
of this chapter.

(k) A futures commission merchant
must provide immediate notice, as pro-
vided in paragraph (n) of this section,
whenever the futures commission mer-
chant, or the futures commission mer-
chant’s parent or material affiliate, ex-
periences a material adverse impact to
its creditworthiness or ability to fund
its obligations, including any change
that could adversely impact the firm’s
liquidity resources.

(1) A futures commission merchant
must provide prompt notice, but in no
event later than 24 hours, as provided
in paragraph (n) of this section, when-
ever the futures commission merchant
experiences a material change in its
operations or risk profile, including a
change in the senior management of
the futures commission merchant, the
establishment or termination of a line
of business, or a material adverse
change in the futures commission mer-
chant’s clearing arrangements.

(m) A futures commission merchant
must provide notice, if the futures
commission merchant has been noti-
fied by the Securities and Exchange
Commission, a securities self-regu-
latory organization, or a futures self-
regulatory organization, that it is the
subject of a formal investigation. A fu-
tures commission merchant must pro-
vide a copy of any examination report
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issued to the futures commission mer-
chant by the Securities and Exchange
Commission or a securities self-regu-
latory organization. A futures commis-
sion merchant must provide the Com-
mission with notice of any correspond-
ence received from the Securities and
Exchange Commission or a securities
self-regulatory organization that raises
issues with the adequacy of the futures
commission merchant’s capital posi-
tion, liquidity to meet its obligations
or otherwise operate its business, or in-
ternal controls. The notices and exam-
ination reports required by this section
must be filed in a prompt manner, but
in no event later than 24 hours of the
reportable event, and must be filed in
accordance with paragraph (n) of the
section; Provided, however, that a fu-
tures commission merchant is not re-
quired to file a notice or copy of an ex-
amination report with the Securities
and Exchange Commission, a securities
self-regulatory organization, or a fu-
tures self-regulatory organization if
such entity originally provided the
communication or report to the futures
commission merchant.

(n) Notice. (1) Every notice and report
required to be filed by this section by a
futures commission merchant or a self-
regulatory organization must be filed
with the Commission, with the des-
ignated self-regulatory organization, if
any, and with the Securities and Ex-
change Commission, if such registrant
is a securities broker or dealer. Every
notice and report required to be filed
by this section by an applicant for reg-
istration as a futures commission mer-
chant must be filed with the National
Futures Association (on behalf of the
Commission), with the designated self-
regulatory organization, if any, and
with the Securities and Exchange Com-
mission, if such applicant is a securi-
ties broker or dealer. Every notice or
report that is required to be filed by
this section by a futures commission
merchant or a self-regulatory organiza-
tion must include a discussion of how
the reporting event originated and
what steps have been, or are being
taken, to address the reporting event.

(2) Every notice and report which an
introducing broker or applicant for
registration as an introducing broker
is required to file by paragraphs (a),
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(c), and (d) of this section must be filed
with the National Futures Association
(on behalf of the Commission), with the
designated self-regulatory organiza-
tion, if any, and with every futures
commission merchant carrying or in-
tending to carry customer accounts for
the introducing broker or applicant for
registration as an introducing broker.
Any notice or report filed with the Na-
tional Futures Association pursuant to
this paragraph shall be deemed for all
purposes to be filed with, and to be the
official record of, the Commission.
Every notice or report that is required
to be filed by this section by an intro-
ducing broker or applicant for registra-
tion as an introducing broker must in-
clude a discussion of how the reporting
event originated and what steps have
been, or are being taken, to address the
reporting event.

(3) Every notice or report that is re-
quired to be filed by a futures commis-
sion merchant with the Commission or
with a designated self-regulatory orga-
nization under this section must be in
writing and must be filed via electronic
transmission using a form of user au-
thentication assigned in accordance
with procedures established by or ap-
proved by the Commission, and other-
wise in accordance with instructions
issued by or approved by the Commis-
sion; Provided, however, that if the reg-
istered futures commission merchant
cannot file the notice or report using
the electronic transmission approved
by the Commission due to a trans-
mission or systems failure, the futures
commission merchant must imme-
diately contact the Commission’s re-
gional office with jurisdiction over the
futures commission merchant as pro-
vided in §140.02 of this chapter, and by
email to FCMNoticecwCFTC.gov. Any
such electronic submission must clear-
ly indicate the futures commission
merchant on whose behalf such filing is
made and the use of such user authen-
tication in submitting such filing will
constitute and become a substitute for
the manual signature of the authorized
signer.

(Approved by the Office of Management and
Budget under control number 3038-0024)

[43 FR 39969, Sept. 8, 1978]
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EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.12, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§1.13 [Reserved]

§1.14 Risk assessment recordkeeping
requirements for futures commis-
sion merchants.

(a) Requirement to maintain and pre-
serve information. (1) Each futures com-
mission merchant registered with the
Commission pursuant to Section 4d of
the Act, unless exempt pursuant to
paragraph (d) of this section, shall pre-
pare, maintain and preserve the fol-
lowing information:

(i) An organizational chart which in-
cludes the futures commission mer-
chant and each of its affiliated persons.
Included in the organizational chart
shall be a designation of which affili-
ated persons are ‘‘Material Affiliated
Persons” as that term is used in para-
graph (a)(2) of this section, which Ma-
terial Affiliated Persons file routine fi-
nancial or risk exposure reports with
the Securities and Exchange Commis-
sion, a federal banking agency, an in-
surance commissioner or other similar
official or agency of a state, or a for-
eign regulatory authority, and which
Material Affiliated Persons are dealers
in financial instruments with off-bal-
ance sheet risk and, if a Material Af-
filiated Person is such a dealer, wheth-
er it is also an end-user of such instru-
ments;

(ii) Written policies, procedures, or
systems concerning the futures com-
mission merchant’s:

(A) Method(s) for monitoring and
controlling financial and operational
risks to it resulting from the activities
of any of its affiliated persons;

(B) Financing and capital adequacy,
including information regarding
sources of funding, together with a nar-
rative discussion by management of
the liquidity of the material assets of
the futures commission merchant, the
structure of debt capital, and sources
of alternative funding;

(C) Establishing and maintaining in-
ternal controls with respect to market
risk, credit risk, and other risks cre-
ated by the futures commission mer-
chant’s proprietary and noncustomer
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clearing activities, including systems
and policies for supervising, moni-
toring, reporting and reviewing trading
activities in securities, futures con-
tracts, commodity options, forward
contracts and financial instruments;
policies for hedging or managing risks
created by trading activities or super-
vising accounts carried for noncus-
tomer affiliates, including a descrip-
tion of the types of reviews conducted
to monitor positions; and policies re-
lating to restrictions or limitations on
trading activities: Provided, however,
that if the futures commission mer-
chant has no such written policies, pro-
cedures or systems, it must so state in
writing;

(iii) Fiscal year-end consolidated and
consolidating balance sheets for the
highest level Material Affiliated Per-
son within the futures commission
merchant’s organizational structure,
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated balance sheets shall be audited
by an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating balance sheets may be those
prepared by the futures commission
merchant’s highest level Material Af-
filiated Person as part of its internal
financial reporting process. Any addi-
tional information required to be filed
under §1.15(a)(2)(iii) shall also be main-
tained and preserved; and

(iv) Fiscal year-end consolidated and
consolidating income statements and
consolidated cash flow statements for
the highest level Material Affiliated
Person within the futures commission
merchant’s organizational structure,
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated statements shall be audited by
an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be
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