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Interest Deadline shall be the time of 
the settlement referenced in paragraph 
(c)(2)(i) or, as appropriate, (c)(4), of this 
section. 

(ii) Starting on November 14, 2014 and 
during the phase-in period described in 
paragraph (c)(5)(iii) of this section, the 
Residual Interest Deadline shall be 6:00 
p.m. Eastern Time on the date of the 
settlement referenced in paragraph 
(c)(2)(i) or, as appropriate, (c)(4), of this 
section. 

(iii)(A) No later than May 16, 2016, 
the staff of the Commission shall com-
plete and publish for public comment a 
report addressing, to the extent infor-
mation is practically available, the 
practicability (for both futures com-
mission merchants and customers) of 
moving that deadline from 6:00 p.m. 
Eastern Time on the date of the settle-
ment referenced in paragraph (c)(2)(i) 
or, as appropriate, (c)(4), of this section 
to the time of that settlement (or to 
some other time of day), including 
whether and on what schedule it would 
be feasible to do so, and the costs and 
benefits of such potential require-
ments. Staff shall, using the Commis-
sion’s Web site, solicit public comment 
and shall conduct a public roundtable 
regarding specific issues to be covered 
by such report. 

(B) Nine months after publication of 
the report required by paragraph 
(c)(5)(iii)(A) of this section, the Com-
mission may (but shall not be required 
to) do either or both of the following: 

(1) Terminate the phase-in period, in 
which case the phase-in period shall 
end as of a date established by order 
published in the FEDERAL REGISTER, 
which date shall be no less than one 
year after the date such order is pub-
lished; or 

(2) Determine that it is necessary or 
appropriate in the public interest to 
propose through rulemaking a different 
Residual Interest Deadline. In that 
event, the Commission shall establish, 
by order published in the FEDERAL 
REGISTER, a phase-in schedule. 

(C) If the phase-in schedule has not 
been amended pursuant to paragraph 
(c)(5)(iii)(B) of this section, then the 
phase-in period shall end on December 
31, 2018. 

[78 FR 68631, Nov. 14, 2013] 

§ 1.23 Interest of futures commission 
merchant in segregated futures cus-
tomer funds; additions and with-
drawals. 

(a)(1) The provision in sections 
4d(a)(2) and 4d(b) of the Act and the 
provision in § 1.20 that prohibit the 
commingling of futures customer funds 
with the funds of a futures commission 
merchant, shall not be construed to 
prevent a futures commission mer-
chant from having a residual financial 
interest in the futures customer funds 
segregated as required by the Act and 
the regulations in this part and set 
apart for the benefit of futures cus-
tomers; nor shall such provisions be 
construed to prevent a futures commis-
sion merchant from adding to such seg-
regated futures customer funds such 
amount or amounts of money, from its 
own funds or unencumbered securities 
from its own inventory, of the type set 
forth in § 1.25 of this part, as it may 
deem necessary to ensure any and all 
futures customers’ accounts from be-
coming undersegregated at any time. 

(2) If a futures commission merchant 
discovers at any time that it is holding 
insufficient funds in segregated ac-
counts to meet its obligations under 
§§ 1.20 and 1.22, the futures commission 
merchant shall immediately deposit 
sufficient funds into segregation to 
bring the account into compliance. 

(b) A futures commission merchant 
may not withdraw funds, except with-
drawals that are made to or for the 
benefit of futures customers, from an 
account or accounts holding futures 
customer funds unless the futures com-
mission merchant has prepared the 
daily segregation calculation required 
by § 1.32 as of the close of business on 
the previous business day. A futures 
commission merchant that has com-
pleted its daily segregation calculation 
may make withdrawals, in addition to 
withdrawals that are made to or for 
the benefit of futures customers, to the 
extent of its actual residual financial 
interest in funds held in segregated fu-
tures accounts, adjusted to reflect mar-
ket activity and other events that may 
have decreased the amount of the 
firm’s residual financial interest since 
the close of business on the previous 
business day, including the withdrawal 
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of securities held in segregated safe-
keeping accounts held by a bank, trust 
company, derivatives clearing organi-
zation or other futures commission 
merchant. Such withdrawal(s), how-
ever, shall not result in the funds of one 
futures customer being used to pur-
chase, margin or carry the trades, con-
tracts or commodity options, or extend 
the credit of any other futures cus-
tomer or other person. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, each futures 
commission merchant shall establish a 
targeted residual interest (i.e., excess 
funds) that is in an amount that, when 
maintained as its residual interest in 
the segregated funds accounts, reason-
ably ensures that the futures commis-
sion merchant shall remain in compli-
ance with the segregated funds require-
ments at all times. Each futures com-
mission merchant shall establish poli-
cies and procedures designed to reason-
ably ensure that the futures commis-
sion merchant maintains the targeted 
residual amounts in segregated funds 
at all times. The futures commission 
merchant shall maintain sufficient 
capital and liquidity, and take such 
other appropriate steps as are nec-
essary, to reasonably ensure that such 
amount of targeted residual interest is 
maintained as the futures commission 
merchant’s residual interest in the seg-
regated funds accounts at all times. In 
determining the amount of the tar-
geted residual interest, the futures 
commission merchant shall analyze all 
relevant factors affecting the amounts 
in segregated funds from time to time, 
including without limitation various 
factors, as applicable, relating to the 
nature of the futures commission mer-
chant’s business including, but not lim-
ited to, the composition of the futures 
commission merchant’s customer base, 
the general creditworthiness of the 
customer base, the general trading ac-
tivity of the customers, the types of 
markets and products traded by the 
customers, the proprietary trading of 
the futures commission merchant, the 
general volatility and liquidity of the 
markets and products traded by cus-
tomers, the futures commission mer-
chant’s own liquidity and capital 
needs, and the historical trends in cus-
tomer segregated fund balances and 

debit balances in customers’ and under-
margined accounts. The analysis and 
calculation of the targeted amount of 
the future commission merchant’s re-
sidual interest must be described in 
writing with the specificity necessary 
to allow the Commission and the fu-
tures commission merchant’s des-
ignated self-regulatory organization to 
duplicate the analysis and calculation 
and test the assumptions made by the 
futures commission merchant. The ade-
quacy of the targeted residual interest 
and the process for establishing the 
targeted residual interest must be reas-
sessed periodically by the futures com-
mission merchant and revised as nec-
essary. 

(d) Notwithstanding any other para-
graph of this section, a futures com-
mission merchant may not withdraw 
funds, in a single transaction or a se-
ries of transactions, that are not made 
to or for the benefit of futures cus-
tomers from futures accounts if such 
withdrawal(s) would exceed 25 percent 
of the futures commission merchant’s 
residual interest in such accounts as 
reported on the daily segregation cal-
culation required by § 1.32 and com-
puted as of the close of business on the 
previous business day, unless: 

(1) The futures commission mer-
chant’s chief executive officer, chief fi-
nance officer or other senior official 
that is listed as a principal of the fu-
tures commission merchant on its 
Form 7–R and is knowledgeable about 
the futures commission merchant’s fi-
nancial requirements and financial po-
sition pre-approves in writing the with-
drawal, or series of withdrawals; 

(2) The futures commission merchant 
files written notice of the withdrawal 
or series of withdrawals, with the Com-
mission and with its designated self- 
regulatory organization immediately 
after the chief executive officer, chief 
finance officer or other senior official 
as described in paragraph (c)(1) of this 
section pre-approves the withdrawal or 
series of withdrawals. The written no-
tice must: 

(i) Be signed by the chief executive 
officer, chief finance officer or other 
senior official as described in para-
graph (c)(1) of this section that pre-ap-
proved the withdrawal, and give notice 
that the futures commission merchant 
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has withdrawn or intends to withdraw 
more than 25 percent of its residual in-
terest in segregated accounts holding 
futures customer funds; 

(ii) Include a description of the rea-
sons for the withdrawal or series of 
withdrawals; 

(iii) List the amount of funds pro-
vided to each recipient and each recipi-
ent’s name; 

(iv) Include the current estimate of 
the amount of the futures commission 
merchant’s residual interest in the fu-
tures accounts after the withdrawal; 

(v) Contain a representation by the 
chief executive officer, chief finance of-
ficer or other senior official as de-
scribed in paragraph (c)(1) of this sec-
tion that pre-approved the withdrawal, 
or series of withdrawals, that, after due 
diligence, to such person’s knowledge 
and reasonable belief, the futures com-
mission merchant remains in compli-
ance with the segregation require-
ments after the withdrawal. The chief 
executive officer, chief finance officer 
or other senior official as described in 
paragraph (c)(1) of this section must 
consider the daily segregation calcula-
tion as of the close of business on the 
previous business day and any other 
factors that may cause a material 
change in the futures commission mer-
chant’s residual interest since the close 
of business the previous business day, 
including known unsecured futures 
customer debits or deficits, current day 
market activity and any other with-
drawals made from the futures ac-
counts; and 

(vi) Any such written notice filed 
with the Commission must be filed via 
electronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instruction 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 
Any written notice filed must be fol-
lowed up with direct communication to 
the Regional office of the Commission 
that has supervisory authority over the 

futures commission merchant whereby 
the Commission acknowledges receipt 
of the notice; and 

(3) After making a withdrawal requir-
ing the approval and notice required in 
paragraphs (c)(1) and (2) of this section, 
and before the completion of its next 
daily segregated funds calculation, no 
futures commission merchant may 
make any further withdrawals from ac-
counts holding futures customer funds, 
except to or for the benefit of futures 
customers, without, for each with-
drawal, obtaining the approval re-
quired under paragraph (c)(1) of this 
section and filing a written notice in 
the manner specified under paragraph 
(c)(2) of this section with the Commis-
sion and its designated self-regulatory 
organization signed by the chief execu-
tive officer, chief finance officer, or 
other senior official. The written no-
tice must: 

(i) List the amount of funds provided 
to each recipient and each recipient’s 
name; 

(ii) Disclose the reason for each with-
drawal; 

(iii) Confirm that the chief executive 
officer, chief finance officer, or other 
senior official (and identify of the per-
son if different from the person who 
signed the notice) pre-approved the 
withdrawal in writing; 

(iv) Disclose the current estimate of 
the futures commission merchant’s re-
maining total residual interest in the 
segregated accounts holding futures 
customer funds after the withdrawal; 
and 

(v) Include a representation that, 
after due diligence, to the best of the 
notice signatory’s knowledge and rea-
sonable belief the futures commission 
merchant remains in compliance with 
the segregation requirements after the 
withdrawal. 

(e) If a futures commission merchant 
withdraws funds from futures accounts 
that are not made to or for the benefit 
of futures customers, and the with-
drawal causes the futures commission 
merchant to not hold sufficient funds 
in the futures accounts to meet its tar-
geted residual interest, as required to 
be computed under § 1.11, the futures 
commission merchant should deposit 
its own funds into the futures accounts 
to restore the account balance to the 
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targeted residual interest amount by 
the close of business on the next busi-
ness day, or, if appropriate, revise the 
futures commission merchant’s tar-
geted amount of residual interest pur-
suant to the policies and procedures re-
quired by § 1.11. Notwithstanding the 
foregoing, if a the futures commission 
merchant’s residual interest in cus-
tomer accounts is less than the amount 
required by § 1.22 at any particular 
point in time, the futures commission 
merchant must immediately restore 
the residual interest to exceed the sum 
of such amounts. Any proprietary 
funds deposited in the futures accounts 
must be unencumbered and otherwise 
compliant with § 1.25, as applicable. 

[78 FR 68632, Nov. 14, 2013] 

§ 1.24 Segregated funds; exclusions 
therefrom. 

Money held in a segregated account 
by a futures commission merchant 
shall not include: (a) Money invested in 
obligations or stocks of any derivatives 
clearing organization or in member-
ships in or obligations of any contract 
market; or 

(b) Money held by any derivatives 
clearing organization which it may use 
for any purpose other than to purchase, 
margin, guarantee, secure, transfer, ad-
just, or settle the contracts, trades, or 
commodity options of the futures cus-
tomers of such futures commission 
merchant. 

[77 FR 66322, Nov. 2, 2012] 

§ 1.25 Investment of customer funds. 
(a) Permitted investments. (1) Subject 

to the terms and conditions set forth in 
this section, a futures commission mer-
chant or a derivatives clearing organi-
zation may invest customer money in 
the following instruments (permitted 
investments): 

(i) Obligations of the United States 
and obligations fully guaranteed as to 
principal and interest by the United 
States (U.S. government securities); 

(ii) General obligations of any State 
or of any political subdivision thereof 
(municipal securities); 

(iii) Obligations of any United States 
government corporation or enterprise 
sponsored by the United States govern-
ment (U.S. agency obligations); 

(iv) Certificates of deposit issued by a 
bank (certificates of deposit) as defined 
in section 3(a)(6) of the Securities Ex-
change Act of 1934, or a domestic 
branch of a foreign bank that carries 
deposits insured by the Federal Deposit 
Insurance Corporation; 

(v) Commercial paper fully guaran-
teed as to principal and interest by the 
United States under the Temporary Li-
quidity Guarantee Program as admin-
istered by the Federal Deposit Insur-
ance Corporation (commercial paper); 

(vi) Corporate notes or bonds fully 
guaranteed as to principal and interest 
by the United States under the Tem-
porary Liquidity Guarantee Program 
as administered by the Federal Deposit 
Insurance Corporation (corporate notes 
or bonds); and 

(vii) Interests in money market mu-
tual funds. 

(2)(i) In addition, a futures commis-
sion merchant or derivatives clearing 
organization may buy and sell the per-
mitted investments listed in para-
graphs (a)(1)(i) through (vii) of this sec-
tion pursuant to agreements for resale 
or repurchase of the instruments, in 
accordance with the provisions of para-
graph (d) of this section. 

(ii) A futures commission merchant 
or a derivatives clearing organization 
may sell securities deposited by cus-
tomers as margin pursuant to agree-
ments to repurchase subject to the fol-
lowing: 

(A) Securities subject to such repur-
chase agreements must be ‘‘highly liq-
uid’’ as defined in paragraph (b)(1) of 
this section. 

(B) Securities subject to such repur-
chase agreements must not be ‘‘spe-
cifically identifiable property’’ as de-
fined in § 190.01(kk) of this chapter. 

(C) The terms and conditions of such 
an agreement to repurchase must be in 
accordance with the provisions of para-
graph (d) of this section. 

(D) Upon the default by a 
counterparty to a repurchase agree-
ment, the futures commission mer-
chant or derivatives clearing organiza-
tion shall act promptly to ensure that 
the default does not result in any di-
rect or indirect cost or expense to the 
customer. 

(3) Obligations issued by the Federal 
National Mortgage Association or the 
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