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(b) The futures commission merchant
or derivatives clearing organization, as
applicable, shall bear sole responsi-
bility for any losses resulting from the
investment of customer funds in in-
struments described in §1.25. No invest-
ment losses shall be borne or otherwise
allocated to the customers of the fu-
tures commission merchant and, if cus-
tomer funds are invested by a deriva-
tives clearing organization in its dis-
cretion, to the futures commission
merchant.

[78 FR 68637, Nov. 14, 2013]

§1.30 Loans by futures commission
merchants; treatment of proceeds.

Nothing in the regulations in this
chapter shall prevent a futures com-
mission merchant from lending its own
funds to customers on securities and
property pledged by such customers, or
from repledging or selling such securi-
ties and property pursuant to specific
written agreement with such cus-
tomers. The proceeds of such loans
used to purchase, margin, guarantee,
or secure the trades, contracts, or com-
modity options of customers shall be
treated and dealt with by a futures
commission merchant as belonging to
such customers, in accordance with
and subject to the provisions of the Act
and these regulations. A futures com-
mission merchant may not loan funds
on an unsecured basis to finance cus-
tomers’ trading, nor may a futures
commission merchant loan funds to
customers secured by the customer ac-
counts of such customers.

[78 FR 68637, Nov. 14, 2013]
RECORDKEEPING

§1.31 Books and records; keeping and
inspection.

(a)(1) All books and records required
to be kept by the Act or by these regu-
lations shall be kept in their original
form (for paper records) or native file
format (for electronic records) for a pe-
riod of five years from the date thereof
and shall be readily accessible during
the first 2 years of the b-year period;
Provided, however, That records of any
swap or related cash or forward trans-
action shall be kept until the termi-
nation, maturity, expiration, transfer,
assignment, or novation date of the
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transaction and for a period of five
years after such date. Records of oral
communications Kkept pursuant to
§§1.35(a) and 23.202(a)(1) and (b)(1) of
this chapter shall be kept for a period
of one year. All such books and records
shall be open to inspection by any rep-
resentative of the Commission, or the
United States Department of Justice.
For purposes of this section, native file
format means an electronic file that
exists in the format in which it was
originally created.

(2) Persons required to keep books
and records by the Act or by these reg-
ulations shall produce such records in a
form specified by any representative of
the Commission. Such production shall
be made, at the expense of the person
required to keep the book or record, to
a Commission representative upon the
representative’s request. Instead of fur-
nishing a copy, such person may pro-
vide the original book or record for re-
production, which the representative
may temporarily remove from such
person’s premises for this purpose. All
copies or originals shall be provided
promptly. Upon request, the Commis-
sion representative shall issue a receipt
provided by such person for any copy
or original book or record received. At
the request of the Commission rep-
resentative, such person shall, upon
the return thereof, issue a receipt for
any copy or original book or record re-
turned by the representative.

(b) Except as provided in paragraph
(d) of this section, books and records
required to be kept by the Act or by
these regulations may be stored on ei-
ther ‘“‘micrographic media’ (as defined
in paragraph (b)(1)(i) of this section) or
‘‘electronic storage media’ (as defined
in paragraph (b)(1)(ii) of this section)
for the required time period under the
conditions set forth in this paragraph
(b); Provided, however, For electronic
records, such storage media must pre-
serve the native file format of the elec-
tronic records as required by paragraph
(a)(1) of this section.

(1) For purposes of this section:

(i) The term ‘‘micrographic media”
means microfilm or microfiche or any
similar medium.

(ii) The term ‘‘electronic storage
media’” means any digital storage me-
dium or system that:
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(A) Preserves the records exclusively
in a non-rewritable, non-erasable for-
mat;

(B) Verifies automatically the qual-
ity and accuracy of the storage media
recording process;

(C) Serializes the original and, if ap-
plicable, duplicate units of storage
media and creates a time-date record
for the required period of retention for
the information placed on such elec-
tronic storage media; and

(D) Permits the immediate
downloading of indexes and records
preserved on the electronic storage
media onto paper, microfilm, micro-
fiche or other medium acceptable
under this paragraph upon the request
of representatives of the Commission
or the Department of Justice.

(2) Persons who use either micro-
graphic media or electronic storage
media to maintain records in accord-
ance with this section must:

(i) Have available at all times, for ex-
amination by representatives of the
Commission or the Department of Jus-
tice, facilities for immediate, easily
readable projection or production of
micrographic media or electronic stor-
age media images;

(ii) Be ready at all times to provide,
and immediately provide at the ex-
pense of the person required to keep
such records, any easily readable hard-
copy image that representatives of the
Commission or Department of Justice
may request;

(iii) Keep only Commission-required
records on the individual medium em-
ployed (e.g., a disk or sheets of micro-
fiche);

(iv) Store a duplicate of the record,
in any medium acceptable under this
regulation, at a location separate from
the original for the period of time re-
quired for maintenance of the original;
and

(v) Organize and maintain an accu-
rate index of all information main-
tained on both the original and dupli-
cate storage media such that:

(A) The location of any particular
record stored on the media may be im-
mediately ascertained;

(B) The index is available at all times
for immediate examination by rep-
resentatives of the Commission or the
Department of Justice;
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(C) A duplicate of the index is stored
at a location separate from the original
index; and

(D) Both the original index and the
duplicate index are preserved for the
time period required for the records in-
cluded in the index.

(3) In addition to the foregoing condi-
tions, persons using electronic storage
media must:

(i) Be ready at all times to provide,
and immediately provide at the ex-
pense of the person required to keep
such records, copies of such records on
such compatible data processing media
as defined in §15.00(d) of this chapter
which any representative of the Com-
mission or the Department of Justice
may request. Records must use a for-
mat and coding structure specified in
the request.

(ii) Develop and maintain written
operational procedures and controls
(an ‘“‘audit system’) designed to pro-
vide accountability over both the ini-
tial entry of required records to the
electronic storage media and the entry
of each change made to any original or
duplicate record maintained on the
electronic storage media such that:

(A) The results of such audit system
are available at all times for imme-
diate examination by representatives
of the Commission or the Department
of Justice;

(B) The results of such audit system
are preserved for the time period re-
quired for the records maintained on
the electronic storage media; and

(C) The written operational proce-
dures and controls are available at all
times for immediate examination by
representatives of the Commission or
the Department of Justice.

(iii) Either

(A) Maintain, keep current, and
make available at all times for imme-
diate examination by representatives
of the Commission or Department of
Justice all information necessary to
access records and indexes maintained
on the electronic storage media; or

(B) Place in escrow and keep current
a copy of the physical and logical for-
mat of the electronic storage media,
the file format of all different informa-
tion types maintained on the elec-
tronic storage media and the source
code, documentation, and information
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necessary to access the records and in-
dexes maintained on the electronic
storage media.

(4) In addition to the foregoing condi-
tions, any person who uses only elec-
tronic storage media to preserve some
or all of its required records (‘‘Elec-
tronic Recordkeeper’’) shall, prior to
the media’s use, enter into an arrange-
ment with at least one third party
technical consultant (‘‘Technical Con-
sultant’’) who has the technical and fi-
nancial capability to perform the un-
dertakings described in this paragraph
(b)(4). The arrangement shall provide
that the Technical Consultant will
have access to, and the ability to
download, information from the Elec-
tronic Recordkeeper’s electronic stor-
age media to any medium acceptable
under this regulation.

(i) The Technical Consultant must
file with the Commission an under-
taking in a form acceptable to the
Commission, signed by the Technical
Consultant or a person duly authorized
by the Technical Consultant. An ac-
ceptable undertaking must include the
following provision with respect to the
Electronic Recordkeeper:

With respect to any books and records
maintained or preserved on behalf of the
Electronic Recordkeeper, the undersigned
hereby undertakes to furnish promptly to
any representative of the United States
Commodity Futures Trading Commission or
the United States Department of Justice
(the ‘‘Representative’’), upon reasonable re-
quest, such information as is deemed nec-
essary by the Representative to download in-
formation kept on the Electronic Record-
keeper’s electronic storage media to any me-
dium acceptable under 17 CFR 1.31. The un-
dersigned also undertakes to take reasonable
steps to provide access to information con-
tained on the Electronic Recordkeeper’s
electronic storage media, including, as ap-
propriate, arrangements for the downloading
of any record required to be maintained
under the Commodity Exchange Act or the
rules, regulations, or orders of the United
States Commodity Futures Trading Commis-
sion, in a format acceptable to the Rep-
resentative. In the event the Electronic Rec-
ordkeeper fails to download a record into a
readable format and after reasonable notice
to the Electronic Recordkeeper, upon being
provided with the appropriate electronic
storage medium, the undersigned will under-
take to do so, at no charge to the United
States, as the Representative may request.

(ii) [Reserved]

§1.32

(c) Persons employing an electronic
storage system shall provide a rep-
resentation to the Commission prior to
the initial use of the system. The rep-
resentation shall be made by the per-
son required to maintain the records,
the storage system vendor, or another
third party with appropriate expertise
and shall state that the selected elec-
tronic storage system meets the re-
quirements set forth in paragraph
(b)(1)(ii) of this section. Persons em-
ploying an electronic storage system
using media other than optical disk or
CD-ROM technology shall so state. The
representation shall be accompanied by
the type of oath or affirmation de-
scribed in §1.10(d)(4).

(d) Trading cards, documents on
which trade information is originally
recorded in writing, written orders re-
quired to be kept pursuant to §1.35(a),
(a-1)(1), (a-1)(2) and (d), and paper cop-
ies of electronically filed certified
Forms 1-FR and FOCUS Reports with
the original manually signed certifi-
cation must be retained in hard-copy
for the required time period.

(Approved by the Office of Management and
Budget under control numbers 3038-0007 and
3038-0022)

[41 FR 3194, Jan. 21, 1976, as amended at 46
FR 22, Jan. 2, 1981; 46 FR 63035, Dec. 30, 1981;
58 FR 27464, 27467, May 10, 1993; 62 FR 24031,
May 2, 1997; 64 FR 28742, May 27, 1999; 71 FR
67465, Nov. 22, 2006; 77 FR 66323, Nov. 2, 2012;
77 FR 75541, Dec. 21, 2012]

§1.32 Reporting of segregated account
computation and details regarding
the holding of futures customer
funds

(a) Each futures commission mer-
chant must compute as of the close of
each business day, on a currency-by-
currency basis:

(1) The total amount of futures cus-
tomer funds on deposit in segregated
accounts on behalf of futures cus-
tomers;

(2) The amount of such futures cus-
tomer funds required by the Act and
these regulations to be on deposit in
segregated accounts on behalf of such
futures customers; and

(3) The amount of the futures com-
mission merchant’s residual interest in
such futures customer funds.
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