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§1.40

filling of orders by offset within the
meaning of section 4b(a) of the Act.

[41 FR 3194, Jan. 21, 1976, as amended at 46
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22,
1982; 56 FR 12344, Mar. 25, 1991; 59 FR 5525,
Feb. 7, 1994; 77 FR 66329, Nov. 2, 2012]

MISCELLANEOUS

§1.40 Crop, market information let-
ters, reports; copies required.

Each futures commission merchant,
each retail foreign exchange dealer,
each introducing broker, and each
member of a contract market or a swap
execution facility shall, upon request,
furnish or cause to be furnished to the
Commission a true copy of any letter,
circular, telecommunication, or report
published or given general circulation
by such futures commission merchant,
retail foreign exchange dealer, intro-
ducing broker, member or eligible con-
tract participant which concerns crop
or market information or conditions
that affect or tend to affect the price of
any commodity, including any ex-
change rate, and the true source of or
authority for the information con-
tained therein.

[77 FR 66329, Nov. 2, 2012]
§§1.41-1.45 [Reserved]

§1.46 Application and closing out of
offsetting long and short positions.

(a) Application of purchases and sales.
(1) Except with respect to purchases or
sales which are for omnibus accounts,
or where the customer or account con-
troller has instructed otherwise, any
futures commission merchant who, on
or subject to the rules of a designated
contract market:

(i) Purchases any commodity for fu-
ture delivery for the account of any
customer when the account of such
customer at the time of such purchase
has a short position in the same future
of the same commodity on the same
market;

(ii) Sells any commodity for future
delivery for the account of any cus-
tomer when the account of such cus-
tomer at the time of such sale has a
long position in the same future of the
same commodity on the same market;

(iii) Purchases a put or call option
for the account of any customer when
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the account of such customer at the
time of such purchase has a short put
or call option position with the same
underlying futures contract or same
underlying commodity, strike price,
expiration date and contract market as
that purchased; or

(iv) Sells a put or call option for the
account of any customer when the ac-
count of such customer at the time of
such sale has a long put or call option
position with the same underlying fu-
tures contract or same underlying
commodity, strike price, expiration
date and contract market as that
sold—shall on the same day apply such
purchase or sale against such pre-
viously held short or long futures or
option position, as the case may be,
and shall, for futures transactions,
promptly furnish such customer a
statement showing the financial result
of the transactions involved and, if ap-
plicable, that the account was intro-
duced to the futures commission mer-
chant by an introducing broker and the
names of the futures commission mer-
chant and introducing broker.

(2) Any futures commission merchant
or retail foreign exchange dealer who:

(i) Engages in a retail forex trans-
action involving the purchase of any
currency for the account of any retail
forex customer when the account of
such retail forex customer at the time
of such purchase has an open retail
forex transaction for the sale of the
same currency;

(ii) Engages in a retail forex trans-
action involving the sale of any cur-
rency for the account of any retail
forex customer when the account of
such retail forex customer at the time
of such sale has an open retail forex
transaction for the purchase of the
same currency;

(iii) Purchases a put or call option in-
volving foreign currency for the ac-
count of any customer when the ac-
count of such customer at the time of
such purchase has a short put or call
option position with the same under-
lying currency, strike price, and expi-
ration date as that purchased; or

(iv) Sells a put or call option involv-
ing foreign currency for the account of
any customer when the account of such
customer at the time of such sale has a
long put or call option position with
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the same underlying currency, strike
price, and expiration date as that
sold—shall immediately apply such
purchase or sale against such pre-
viously held opposite transaction, and
shall promptly furnish such retail forex
customer a statement showing the fi-
nancial result of the transactions in-
volved and, if applicable, that the ac-
count was introduced to the futures
commission merchant or retail foreign
exchange dealer by an introducing
broker and the names of the futures
commission merchant or retail foreign
exchange dealer, and the introducing
broker.

(b) Close-out against oldest open poSi-
tion. In all instances wherein the short
or long futures, retail forex transaction
or option position in such customer’s
or retail forex customer’s account im-
mediately prior to such offsetting pur-
chase or sale is greater than the quan-
tity purchased or sold, the futures
commission merchant or retail foreign
exchange dealer shall apply such off-
setting purchase or sale to the oldest
portion of the previously held short or
long position: Provided, That upon spe-
cific instructions from the customer
the offsetting transaction shall be ap-
plied as specified by the customer
without regard to the date of acquisi-
tion of the previously held position;
and Provided, further, that a futures
commission merchant or retail foreign
exchange dealer, if permitted by the
rules of a registered futures associa-
tion, may offset, at the customer’s re-
quest, retail forex transactions of the
same size, even if the customer holds
other transactions of a different size,
but in each case must offset the trans-
action against the oldest transaction of
the same size. Such instructions may
also be accepted from any person who,
by power of attorney or otherwise, ac-
tually directs trading in the customer’s
or retail forex customer’s account un-
less the person directing the trading is
the futures commission merchant or
retail foreign exchange dealer (includ-
ing any partner thereof), or is an offi-
cer, employee, or agent of the futures
commission merchant or retail foreign
exchange dealer. With respect to every
such offsetting transaction that, in ac-
cordance with such specific instruc-
tions, is not applied to the oldest por-

§1.46

tion of the previously held position,
the futures commission merchant or
retail foreign exchange dealer shall
clearly show on the statement issued
to the customer or retail forex cus-
tomer in connection with the trans-
action, that because of the specific in-
structions given by or on behalf of the
customer or retail forex customer the
transaction was not applied in the
usual manner, i.e., against the oldest
portion of the previously held position.
However, no such showing need be
made if the futures commission mer-
chant or retail foreign exchange dealer
has received such specific instructions
in writing from the customer or retail
forex customer for whom such account
is carried.

(¢) In-and-out trades; day trades. Not-
withstanding the provisions of para-
graphs (a) and (b) of this section shall
not be deemed to require the applica-
tion of purchases or sales closed out
during the same day (commonly known
as ‘‘in-and-out trades’ or ‘‘day trades’)
against short or long positions carried
forward from a prior date.

(d) Ezceptions. The provisions of this
section shall not apply to:

(1) Purchases or sales of commodity
options constituting ‘‘bona fide hedg-
ing transactions’ pursuant to rules of
the contract market which have been
adopted in accordance with the re-
quirements of §1.61(b) and approved by
the Commission pursuant to; section
5a(a)(12)(A) of the Act Provided, That
no contract market or futures commis-
sion merchant shall permit such option
positions to be offset other than by
open and competitive execution in the
trading pit or ring provided by the con-
tract market, during the regular hours
prescribed by the contract market for
trading in such commodity option.

(2) Purchases or sales constituting
“bona fide hedging transactions” as de-
fined in §1.3(z); nor

(3) Sales during a delivery period for
the purpose of making delivery during
such delivery period if such sales are
accompanied by instructions to make
delivery thereon, together with ware-
house receipts or other documents nec-
essary to effectuate such delivery.

(4)-(7) [Reserved]

(8) Purchases or sales held in error
accounts, including but not limited to
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§§1.47-1.48

floor broker error accounts, and pur-
chases or sales identified as errors at
the time they are assigned to an ac-
count that contains other purchases or
sales not identified as errors and held
in that account (‘‘error trades’’), pro-
vided that:

(i) Each error trade does not offset
another error trade held in the same
account;

(ii) Bach error trade is offset by open
and competitive means on or subject to
the rules of a contract market by not
later than the close of business on the
business day following the day the
error trade is discovered and assigned
to an error account or identified as an
error trade, unless at the close of busi-
ness on the business day following the
discovery of the error trade, the rel-
evant market has reached a daily price
fluctuation limit and the trader is un-
able to offset the error trade, in which
case the error trade must be offset as
soon as practicable thereafter; and

(iii) No error trade is closed out by
transferring such an open position to
another account also controlled by
that same trader.

(e) The statements required by para-
graph (a) of this section may be fur-
nished to the customer or the person
described in §1.33(d) by means of elec-
tronic transmission, in accordance
with §1.33(g).

(Approved by the Office of Management and
Budget under control number 3038-0007)

(Secs. 4g, 5, 42 Stat. 1000, 49 Stat. 1496; 7
U.S.C. 6g, 7; secs. 4g, 5, 8a; 7T U.S.C. 6g, 7, 12a)

[41 FR 3194, Jan. 21, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.46, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§§1.47-1.48 [Reserved]

§1.49 Denomination of customer funds
and location of depositories.

(a) Definitions. For purposes of this
section:

(1) Money center country. This term
means Canada, France, Italy, Ger-
many, Japan, and the United Kingdom.

(2) Money center currency. This term
means the currency of any money cen-
ter country and the Euro.
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(b) Permissible denominations of obliga-
tions. (1) Subject to the terms and con-
ditions set forth in this section, a fu-
tures commission merchant’s obliga-
tions to a customer shall be denomi-
nated:

(i) In the United States dollar;

(ii) In a currency in which funds were
deposited by the customer or were con-
verted at the request of the customer,
to the extent of such deposits and con-
versions; or

(iii) In a currency in which funds
have accrued to the customer as a re-
sult of trading conducted on a des-
ignated contract market, to the extent
of such accruals.

(2)(1) A futures commission merchant
shall prepare and maintain a written
record of each transaction converting
customer funds from one currency to
another.

(ii) A written record prepared under
paragraph (b)(2)(i) of this section must
include the date the transaction was
executed, the currencies converted, the
amount converted, and the resulting
amount.

(iii) The information required under
paragraph (b)(2)(ii) of this section must
be provided to the customer upon the
customer’s request.

(c) Permissible locations of depositories.
(1) Unless a customer provides instruc-
tions to the contrary, a futures com-
mission merchant or a derivatives
clearing organization may hold cus-
tomer funds:

(i) In the United States;

(ii) In a money center country; or

(iii) In the country of origin of the
currency.

(2) A futures commission merchant
or derivatives clearing organization
may hold customer funds outside the
United States, in a jurisdiction that is
not a money center country, or the
country of origin of the currency only
to the extent authorized by the cus-
tomer, provided, that the futures com-
mission merchant or derivatives clear-
ing organization must make and main-
tain a written record of such authoriza-
tion. Notwithstanding the foregoing, in
no event shall a futures commission
merchant or a derivatives clearing or-
ganization hold customer funds in a re-
stricted country subject to sanctions

140



		Superintendent of Documents
	2020-01-30T19:32:15-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




