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judgment or decree shall have expired:
Provided, however, That in no event
shall the floor trader’s no-action status
be suspended for a period to exceed six
months.

(ii) If the floor trader is found not to
be subject to a statutory disqualifica-
tion, the Administrative Law Judge
shall issue an order to that effect and
the Proceedings Clerk shall promptly
serve a copy of such order on the floor
trader, the Division of Swap Dealer and
Intermediary Oversight and the Divi-
sion of Enforcement. Such order shall
be effective as a final order of the Com-
mission fifteen days after the date it is
served upon the floor trader in accord-
ance with the provisions of §3.50(a) of
this chapter unless a timely applica-
tion for review is filed in accordance
with §10.102 of this chapter. The appel-
late procedures set forth in §§10.102,
10.103, 10.104, 10.106, 10.107 and 10.109 of
this chapter shall apply to any appeal
brought under paragraph (c)(5)(ii) of
this section.

(6) Further proceedings. If an order to
show cause is issued pursuant to para-
graph (c)(6)(i) of this section, further
proceedings on such order shall be con-
ducted in accordance with the provi-
sions of §3.60(b) through (j) of this
chapter.

[68 FR 19589, Apr. 15, 1993; 58 FR 21776, Apr.
23, 1993, as amended at 60 FR 54801, Oct. 26,
1995; 67 FR 62351, Oct. 7, 2002; 78 FR 22419,
Apr. 16, 2013]

§1.67 Notification of final disciplinary
action involving financial harm to a
customer.

(a) Definitions. For purposes of this
section:

Final disciplinary action means any
decision by or settlement with a con-
tract market or swap execution facility
in a disciplinary matter which cannot
be further appealed at the contract
market or swap execution facility, is
not subject to the stay of the Commis-
sion or a court of competent jurisdic-
tion, and has not been reversed by the
Commission or any court of competent
jurisdiction.

(b) Upon any final disciplinary action
in which a contract market or swap
execution facility finds that a member
has committed a rule violation that in-
volved a transaction for a customer,
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whether executed or not, and that re-
sulted in financial harm to the cus-
tomer:

(1)(i) The contract market or swap
execution facility shall promptly pro-
vide written notice of the disciplinary
action to the futures commission mer-
chant or other registrant; and

(ii) A futures commission merchant
or other registrant that receives a no-
tice, under paragraph (b)(1)(i) of this
section shall promptly provide written
notice of the disciplinary action to the
customer as disclosed on its books and
records. If the customer is another fu-
tures commission merchant or other
registrant, such futures commission
merchant or other registrant shall
promptly provide notice to the cus-
tomer.

(2) A written notice required by para-
graph (b)(1) of this section must in-
clude the principal facts of the discipli-
nary action and a statement that the
contract market or swap execution fa-
cility has found that the member has
committed a rule violation that in-
volved a transaction for the customer,
whether executed or not, and that re-
sulted in financial harm to the cus-
tomer. For the purposes of this para-
graph, a notice which includes the in-
formation listed in §9.11(b) of this
chapter shall be deemed to include the
principal facts of the disciplinary ac-
tion thereof.

[77 FR 66331, Nov. 2, 2012]
§1.68 [Reserved]

§1.69 Voting by interested members of
self-regulatory organization gov-
erning boards and various commit-
tees.

(a) Definitions. For purposes of this
section:

(1) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is author-
ized by a self-regulatory organization
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle
disciplinary charges, to impose dis-
ciplinary sanctions, or to hear appeals
thereof in cases involving any violation
of the rules of the self-regulatory orga-
nization except those cases where the
person or committee is authorized
summarily to impose minor penalties
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for violating rules regarding decorum,
attire, the timely submission of accu-
rate records for clearing or verifying
each day’s transactions or other simi-
lar activities.

(2) Family relationship of a person
means the person’s spouse, former
spouse, parent, stepparent, child, step-
child, sibling, stepbrother, stepsister,
grandparent, grandchild, uncle, aunt,
nephew, niece or in-law.

(3) Governing board means a self-regu-
latory organization’s board of direc-
tors, board of governors, board of man-
agers, or similar body, or any sub-
committee thereof, duly authorized,
pursuant to a rule of the self-regu-
latory organization that has been ap-
proved by the Commission or has be-
come effective pursuant to either Sec-
tion ba(a)(12)(A) or 17(j) of the Act to
take action or to recommend the tak-
ing of action on behalf of the self-regu-
latory organization.

(4) Oversight panel means any panel,
or any subcommittee thereof, author-
ized by a self-regulatory organization
to recommend or establish policies or
procedures with respect to the self-reg-
ulatory organization’s surveillance,
compliance, rule enforcement, or dis-
ciplinary responsibilities.

(5) Member’s affiliated firm is a firm in
which the member is a ‘“‘principal,” as
defined in §3.1(a), or an employee.

(6) Named party in interest means a
person or entity that is identified by
name as a subject of any matter being
considered by a governing board, dis-
ciplinary committee, or oversight
panel.

(7 Self-regulatory organization means
a ‘‘self-regulatory organization” as de-
fined in §1.3(ee) and includes a ‘‘clear-
ing organization’ as defined in §1.3(d),
but excludes registered futures associa-
tions for the purposes of paragraph
(b)(2) of this section.

8) Significant action includes any of
the following types of self-regulatory
organization actions or rule changes
that can be implemented without the
Commission’s prior approval:

(i) Any actions or rule changes which
address an ‘‘emergency’’ as defined in
§1.41(a)(4)(i) through ({v) and (vi)
through (viii); and,

(ii) Any changes in margin levels
that are designed to respond to ex-
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traordinary market conditions such as
an actual or attempted corner, squeeze,
congestion or undue concentration of
positions, or that otherwise are likely
to have a substantial effect on prices in
any contract traded or cleared at such
self-regulatory organization; but does
not include any rule not submitted for
prior Commission approval because
such rule is unrelated to the terms and
conditions of any contract traded at
such self-regulatory organization.

(b) Self-regulatory organication rules.
Each self-regulatory organization shall
maintain in effect rules that have been
submitted to the Commission pursuant
to Section ba(a)(12)(A) of the Act and
§1.41 or, in the case of a registered fu-
tures association, pursuant to Section
17(j) of the Act, to address the avoid-
ance of conflicts of interest in the exe-
cution of its self-regulatory functions.
Such rules must provide for the fol-
lowing:

(1) Relationship with named party in
interest—(i) Nature of relationship. A
member of a self-regulatory organiza-
tion’s governing board, disciplinary
committee or oversight panel must ab-
stain from such body’s deliberations
and voting on any matter involving a
named party in interest where such
member:

(A) Is a named party in interest;

(B) Is an employer, employee, or fel-
low employee of a named party in in-
terest;

(C) Is associated with a named party
in interest through a ‘‘broker associa-
tion”’ as defined in §156.1;

(D) Has any other significant, ongo-
ing business relationship with a named
party in interest, not including rela-
tionships limited to executing futures
or option transactions opposite of each
other or to clearing futures or option
transactions through the same clearing
member; or,

(E) Has a family relationship with a
named party in interest.

(i1) Disclosure of relationship. Prior to
the consideration of any matter involv-
ing a named party in interest, each
member of a self-regulatory organiza-
tion governing board, disciplinary com-
mittee or oversight panel must disclose
to the appropriate self-regulatory orga-
nization staff whether he or she has
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one of the relationships listed in para-
graph (b)(1)(i) of this section with a
named party in interest.

(iii) Procedure for determination. Each
self-regulatory organization must es-
tablish procedures for determining
whether any member of its governing
board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction in any matter involv-
ing a named party in interest. Taking
into consideration the exigency of the
committee action, such determinations
should be based upon:

(A) Information provided by the
member pursuant to paragraph
(b)(1)(ii) of this section; and

(B) Any other source of information
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion.

(2) Financial interest in a Significant
action—(1) Nature of interest. A member
of a self-regulatory organization’s gov-
erning board, disciplinary committee
or oversight panel must abstain from
such body’s deliberations and voting on
any significant action if the member
knowingly has a direct and substantial
financial interest in the result of the
vote based upon either exchange or
non-exchange positions that could rea-
sonably be expected to be affected by
the action.

(ii) Disclosure of interest. Prior to the
consideration of any significant action,
each member of a self-regulatory orga-
nization governing board, disciplinary
committee or oversight panel must dis-
close to the appropriate self-regulatory
organization staff the position infor-
mation referred to in paragraph
(b)(2)(iii) of this section that is known
to him or her. This requirement does
not apply to members who choose to
abstain from deliberations and voting
on the subject significant action.

(iii) Procedure for determination. Each
self-regulatory organization must es-
tablish procedures for determining
whether any member of its governing
board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction under this section in
any significant action. Such deter-
mination must include a review of:

(A) Gross positions held at that self-
regulatory organization in the mem-
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ber’s personal accounts or ‘‘controlled
accounts,” as defined in §1.3(j);

(B) Gross positions held at that self-
regulatory organization in proprietary
accounts, as defined in §1.17(b)(3), at
the member’s affiliated firm;

(C) Gross positions held at that self-
regulatory organization in accounts in
which the member is a principal, as de-
fined in §3.1(a);

(D) Net positions held at that self-
regulatory organization in ‘‘customer”
accounts, as defined in §1.17(b)(2), at
the member’s affiliated firm; and,

(E) Any other types of positions,
whether maintained at that self-regu-
latory organization or elsewhere, held
in the member’s personal accounts or
the proprietary accounts of the mem-
ber’s affiliated firm that the self-regu-
latory organization reasonably expects
could be affected by the significant ac-
tion.

(iv) Bases for determination. Taking
into consideration the exigency of the
significant action, such determinations
should be based upon:

(A) The most recent large trader re-
ports and clearing records available to
the self-regulatory organization;

(B) Information provided by the
member with respect to positions pur-
suant to paragraph (b)(2)(ii) of this sec-
tion; and,

(C) Any other source of information
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion.

(3) Participation in deliberations. (i)
Under the rules required by this sec-
tion, a self-regulatory organization
governing board, disciplinary com-
mittee or oversight panel may permit a
member to participate in deliberations
prior to a vote on a significant action
for which he or she otherwise would be
required to abstain, pursuant to para-
graph (b)(2) of this section, if such par-
ticipation would be consistent with the
public interest and the member recuses
himself or herself from voting on such
action.

(ii) In making a determination as to
whether to permit a member to partici-
pate in deliberations on a significant
action for which he or she otherwise
would be required to abstain, the delib-
erating body shall consider the fol-
lowing factors:
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(A) Wwhether the member’s partici-
pation in deliberations is necessary for
the deliberating body to achieve a
quorum in the matter; and

(B) Whether the member has unique
or special expertise, knowledge or ex-
perience in the matter under consider-
ation.

(iii) Prior to any determination pur-
suant to paragraph (b)(3)(i) of this sec-
tion, the deliberating body must fully
consider the position information
which is the basis for the member’s di-
rect and substantial financial interest
in the result of a vote on a significant
action pursuant to paragraph (b)(2) of
this section.

(4) Documentation of determination.
Self-regulatory organization governing
boards, disciplinary committees, and
oversight panels must reflect in their
minutes or otherwise document that
the conflicts determination procedures
required by this section have been fol-
lowed. Such records also must include:

(i) The names of all members who at-
tended the meeting in person or who
otherwise were present by electronic
means;

(ii) The name of any member who
voluntarily recused himself or herself
or was required to abstain from delib-
erations and/or voting on a matter and
the reason for the recusal or absten-
tion, if stated; and

(iii) Information on the position in-
formation that was reviewed for each
member.

[64 FR 23, Jan. 4, 1999; 64 FR 3340, Jan. 21,
1999]

§1.70 Notification of State enforce-
ment actions brought under the
Commodity Exchange Act.

(a) Immediately upon instituting any
proceeding in any Federal district
court for violation of the Act or any
rule, regulation or order thereunder
against any person who is subject to
suit pursuant to sections 6d(1)-(6) of
the Act, the authorized State official of
the State instituting the proceeding
shall submit to the Commission a copy
of the complaint filed in the pro-
ceeding, together with a written notice
which:

(1) Indicates the names of parties to
the proceeding;
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(2) Indicates the provision of the Act
or the rule, regulation or order there-
under which is alleged to have been
violated.

The complaint and written notice must
be sent by first-class U.S. mail or per-
sonally delivered to the Secretary,
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581.

(b) Prior to instituting any pro-
ceeding in a State court for the alleged
violation of any antifraud provisions of
the Act or any antifraud rule, regula-
tion or order thereunder against any
person registered with the Commission
who is subject to suit pursuant to the
provisions of section 6d(8) of the Act,
the authorized State official of the
State intending to institute the pro-
ceeding shall submit to the Commis-
sion written notice which:

(1) Indicates the names of parties to
the proposed proceeding;

(2) Indicates the provision of the Act
or the rule, regulation or order there-
under which will be alleged to have
been violated;

(3) Contains a brief statement of the
facts on which the proposed action will
be based.

Except as provided in paragraph (c),
this written notice must be sent by
first-class U.S. mail or personally de-
livered to the Secretary, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581 not less than 5
business days prior to instituting the
proceeding in State court.

(c) Where it is impracticable to pro-
vide the Commission with written no-
tice within the time period specified in
paragraph (b) of this section, the au-
thorized state official must inform the
Secretary of the Commission by tele-
phone as soon as practicable to insti-
tute a proceeding in state court and
must send the written notice required
in paragraph (b)(1) through (b)(3) of
this section by facsimile or other simi-
larly expeditious means of written
communication to the Secretary of the
Commission, prior to instituting the
proceeding in state court.

(d) Immediately upon instituting any
proceeding in a State court pursuant to
the provisions of section 6d(8) of the
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